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My, Justice William E. Hunt, 8r., delivered the Opinion of
the Court.

Appellants appeal from the <Hudgment of +he Lincoln
County Pistrict Court ordering appellants to pay respondent’s
expert witness fees,

We reverse.

The scle issue on appeal is whether the order of the
District Court directing appellants to pay vespondent’s
expart witness fees is proper,

Respondent brought an action in the District Court and,
after a jury trial, prevailed on the merits. Respondent then
submitted to the trial court her memorandum of costs and
disbursements,

The appelilants obiected, moved to strike the cost bill
ag frivolous, moved the court Lo tax costs in accordance with
§ 25-10~502, MCA, and impose sanctions pursuant to Rule 11,
M.R.Civ.P. VFollowing submission of briefs and a hearing, the
trial court issued its order allowing respondent her costs
for eupert witnesses. The court awarded costs for four
expert witnesses in the amount of £1,000, 81,700, $500, and
$410. This appeal followed.

We  have addressed this issue before in Swenson v.
Buffalo Building Co. (Mont. 1981}, 635 P.2d 978, 28 St.Rep.
1588, In Buffsleo, the appellant appealed the trial court's
allowance of £1,500 for expert witness fees. We stated:

A verified memorandum of costs and disbursements is

prima facie  evidence that  the items  ware

necessarily expended and are properly taxable,
unless, as a matter of law, thevy appear otherwise

en the face. The burden of overcoming this prima
facie case yvests upon the adverse party.

£3% P,2d at 985, In the instant case, respondent’s costs for

expert witnesses arve not properly taxable as a matter of law.



Witness fees are controlled Ly  statute, Bection
26-2-501, MCA, states:

Witnesses in courts of record and before certain
court officers. {1)] Witness fees are as followss

{a} for attending in any civil or criminal action
or proceeding before any court of record, referee,
or  officer eauthorized to take depositions or
commissioners to assess damages or otherwise, for
each day, 810: . . .

Section 26-2~505 etates:

Expert witnesses. An expert ig a witness and
receives the mame compensation as a witness,

The respondent argues that § 25-10-201, MCA, gives a
district court the discretion to award costs for espert
witnesses., That section states:

Costs generally allowable. A party to whom costs

are awarded 1n an action is entitled to incliude in
his bill of costs his necessary disbursements, as

follows:

. « . {9} such other reasonable and necessary

expenses as are taxable according to the course and

practice of the court or by express provision of

law.

Where there are two statutes concerning the same
subiect, the partlicular controls the general. Section
1-3-225, MCA. See alse State Consumer Counsel v. Department
of Public Service Regulatiorn {(1979), 181 Mont., 225, 593 .24
34,

In this case, we have & statute specifieally limiting
expert witness fees to §10 per day. This statute controls
the general statute authorizing a district court to award
costs  in accordance with the course and practice of the
court.

of course, a party can pay an expert witness any fee he

or she chooses, but a district court cannot award costs in

excess of $10 per day per wiitness.



Therefore, we hold that +the trial court abused

its

discretion in ordering appellants to pay the costs of

respondent’s expert witnesses in excess of 510 per day per

witness. This matter is remanded to the District Court

instructions to enter Judgment in accordance with
opinion.
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