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IN THE WORKERS' COMPENSATION COURT OF THE STATE OF MONTANA

ALEXIS RAUSCH, et al., )
Petitioners. ; WCC No. 9907-8274R1
)
MONTANA STATE FUND, 3
Respondentinsurer, ;
and ; ANSWER BRIEF
JEREMY RUHD, g
Petitioner, ;
VS. ;
LIBERTY NORTHWEST INSURANCE g
CORPORATION, )
Respondent/Insurer. g

COMES NOW the above listed Respondents ("Moving Respondents”) and file
this Answer Brief. _

Petitioners Brief in Support of Interim Attorney’s Fees proceeds under the
assumption that Petitioners’ attorneys have a vested right to attorneys fees once a
common fund has been found. This assumption is a misstatement of the law. Under
the common fund doctrine, it is the litigating plaintiff who is entitled to reimbursement for
his attorneys fees.

The [common fund] doctrine entitles the party who created
the fund to reimbursement of his or her reasonable attorney
fees from the common fund. ...

Flynn v. State Compensation Ins. Fund, 2002 MT 279, { 15, 312 Mont. 410, ] 15, 60
P.3d 397, § 15. Thus, the vested right to attorneys fees belongs to the Petitioners in
this case and not their attorneys. Moreover, the vested right possessed by Petitioner's
is only the right to reimbursement of their reasonable attorney fees.

Significantly, the dollar amount of Petitioners’ reasonable attorneys’ fees should
be readily provable. As admitted by Petitioners, their attorneys’ fees are capped by
regulation at 25% of their recovery. Petitioners Brief in Support of Interim Attorney’s
Fees, 1/6/2006, p. 3. Their recovery is readily ascertainable. In this case, the Montana
Supreme Court held Petitioners were entitled to impairment awards and that such
awards were payable upon the impairment rating rather than upon retirement. Thus,
the attorneys fees are 25% of the impairment award received by Petitioners. Clearly,
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until such time as Petitioners provide this Court with their amount of recovery, from
which 25% can be computed, they are not entitled to their attorneys' fees nor are their
attorneys entitled to assert the attorney fee lien. Moreover, the relative simplicity of
Petitioners’ task in demonstrating their attorneys' fees militates in favor of this Court
requiring them to do so prior to awarding attorneys fees.

Likewise, as discussed in Moving Respondents’ earlier brief, each non-
participating beneficiary must contribute to the active litigant’s attorneys’ fees only in
proportion to the benefits received. Of course, that proportion cannot be known until all
beneficiaries are identified along with their proportional benefit. A distribution prior to
that point would assuredly result in various beneficiaries contributing more towards
Petitioners’ attorneys’ fees than required by law.

WHEREFORE, for the reasons stated above, this Court must deny Petitioners’
request for interim attorneys’ fees.

Dated this % ™ day of January, 2006.

CROWLEY, HAUGHEY, HANSON,
TOOLE & DIETRICH P.L.L.P.

>/ /

“STEVEN W, JENNINGS
Attorneys for Moving (5espondents
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CERTIFICATE OF SERVICE

I, STEVEN W. JENNINGS, one of the attorneys for the law firm of Crowley,
Haughey, Hanson, Toole & Dletnch P.L.L.P., hereby certify that on the _¢ f& day of
February, 2006, | mailed a true and correct copy of the foregoing document, postage
prepaid, to the follownng

Monte D. Beck Stephen D. Roberts

Attorney af Law Attorney at Law

1946 Stadium Dr., Suite 1 1700 W. Koch St., Suite 5
Bozeman, MT 59715 Bozeman, MT 59715

Lon J. Dale Larry W. Jones & Carrie L. Garber
Attorney at Law Attorneys at Law

PO Box 4947 700 SW Higgins Ave., Suite 108
Missoula, MT 59806-4947 Missoula, MT 59803-1489
Thomas E. Martello Bradley J. Luck & Thomas J. Harrington
Special Assistant Attorney General Aftorneys at Law

Montana State Fund PO Box 7909

PO Box 4759 Missoula, MT 59807-7909

Helena, MT 59604-4759 _7 [
j fé’ /l_/)

STEVEN W, JENNI
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February 6, 2006

VIA FAX & U.S. MAIL:
Workers’ Compensation Court

PO Box 537

Helena, MT 59624-0537

RE:

Dear Clerk:

Rausch, et al. vs. Montana State Fund and Ruhd vs. Liberty Northwest Insurance

Corporation
WCC No. 9907-8274R1

RETIRED
JAMES M HAUGHEY
BRUCE R TOOLU

OF COUNSEL
QEORGE C. DALTHORYP
10MN M. DIETRICH
DAVID L. JOHNEON
OARELD F KRIEG
ARTHUR F, LAMEY, R
LOUIZ R, MOORE =
MYLES ) THOMAS
FRED E. WHISENAND *

QFFICES
1083 NORTH PARX AVENUE
SUITB 300, P.O, BOX 797
HBLENA. MY §962440797
PHONE (416) 4494108

P.276

111 EAST BROADWAY
F.0 BOX 1206
WILLISTON, ND 58302+] 206
PHONE (701) §72.2200

431 FIRST AVENUE WEST
P 0, BOX 759
KALISPELL, MT 599010739
YHONE (406) 752-6644

45 DISCOVIBRY DRIVE
ZUITE 200, F.O. BOX Hia6)
BOZEMAN, MT 5971540969

PHONE (406) 5561430

700 8. W, MICOINS
SUITE 200
MIZ50ULA, MT 59¥03
PHONE (406) £29.2711

On behalf of our client, enclosed please find an Answer Brief for filing in the matter
referenced above. Please conform the cover sheet and return in the envelope provided. Thank
you in advance for your assistance with. this matter.

} Enclosures
i ¢ (w/encl.):

Monte D. Beck
Stephen D. Roberts
Lon J. Dale

Sincerely yours,

wriensehel) 7S

M Henschel, Certified PLS
Legal Secretary to Steven W. Jennings

Larry W. Jones & Carrie L. Garber

Thomas E. Martello

Bradley J. Luck & Thomas J. Harrington
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