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Re: Rausch, et al. v. Montana State Fund
WCC No. 9907-8274R1

Dear Counsel:

| have just begun reviewing a request for declaratory judgment in Asarco v. Foster,
WCC No. 2004-1120. The case has been submitted for decision.

The issue in the Asarco v. Foster case is whether the impairment awards payable
to permanently totally disabled claimants are payable at the permanent partial disability
rate or the permanent total disability rate. Thatissue has not been raised in Rauschto my
recollection. Obviously, itis important to implementing the Rausch decision since it affects
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the amounts payable to at least some of the common fund beneficiaries of the decision.

Please advise me as soon as possible which rate has been used up to the present
time in paying impairment awards to permanently totally disabled claimants. As | wouid
expect an appeal of whichever way | decide the declaratory judgment action, we may aiso
want to discuss whether and how the pendency of the issue affects our continued efforts
to identify and pay the common fund beneficiaries in Rausch.

Sincerely, % ?

Mike McCarter
Judge

MM:cw .
c: Letter sent via e-mail to the Global Common Fund Distribution List (see attached) on

March 2, 2005.
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