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Purguant: to the Court’s briefing schedule of May 11, 2005,
yospopdent. J.H. Kelly, LLC files its brief on the following
tlirashold dssues identified therein, namely:

1o Whether the Hiett decision sbrogakes the exclusion of
palliatlive and wmaintenance care provided for in Section
A9~T1~TO41 Ly (E), MCA; and

2o Vinelhoy thoe Hiett decision wholly abregates the
pocondary moedieal sacvices saction, 39-71-704(1) (bh),
MCA, oy dp it applicable under cortain circumstances.
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PROCEDURAT, BACKGROUND

P. 04/13

L Pebpaavy 22, 20095, the Workers’ Compensation Court (WCC)

Lgmwmd a Summons to workers’ componsation Insurers and Self-
nsacasds dn thae 8tate of Montana. The Suwmnons resulted from

Wobice of Clain of Abvorney’s Lien filed by Petitioner Hieltt's

nttornﬁy My. Hydocy £, MoRenna, clalming a lien with reaspect to

bonelilts Wymm as a result of the Montana Supreme Court’s
damnuion in #Hiett v. Missoula County Pub. Sch., 2003 MT 213,
Mosite 90, 7h B34 341 (2003).

LHE STATULES AT ISSUH

Tie caue lnvelves two gubsccetions of 39-71-704(1), MCA,

Far the Courk's briefing schedule, subsection (1)(f) is
Ligmt focus. Tt provides:

"1y In addivion to the compensation provided under
this chaprer and as an additional bencfil separate and
aparl Tyom coupenoation benefits actually provided,
the following moust be furnished:

“(F) Hotwithotanding subsection (1)(a), the
ingurer wmay not be required to furnish,
after tho worker has achiovod modical
srabilivy, palliative or maintenance care
exeaph

i) whinn provided to a workor who has been
deterwined to boe pwrmanenb]y totally
disabled and for whom it is medically
HCYOEFOVY Lo mopitor adminlgtxamiwn of
ﬂ!a‘(Jlutﬂoﬂ madication to waintain the
workey in a naedically statioonary condition;

PLEER) whan necessary to monitor the status
of a prosthotic device; or

“(iid) when the worker’'s treating physician
helievnesn that the care that would otherwise
pot e compongable under subsection (1) ()

16 appromsiate to enable the worker Lo
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continug eurrent employment or that there ig
a wloav probability of returning the worker
to employment. A digpute regarding the
comprasability of palliative on maintenance
care L5 eonsidered a dispute over which,
after msdiation pursuant to department rule,
tho wopkers conponsation court hasg
jurisdiction.

Subsaction (1) (b) is the second focug. It provides:

“UY) In addition to the componsation provided undex
this auaptar aod as an additionnl henefit separate and
apavt from conpensation benefits actually provided,
the follaowing nuest be furnished:

"(b) The ingsuwrer shall furnish secondary
medical services only upon a ¢leav
demoengtration of cost-effoctivencss of the
serviess in retwrning the indored worker to
actunl emplovinent ., ”

THY IIETY CASE

The answers bo the tvo "threshold” issues posed by the
Coart ave neeessirily going to be detesmined by the scope of the
Houtanga Hupgese Conrt’s dewision in Hiott. A discussion of the
Court's deeisiva thovefore follows. The case is complex.

1l Background.

Ppetitioner, Bula Mee Hiett, appesled the Court’'s
dnbersdnation that she was not entitled to payment for certain
proseription drugs ngeded to control psin and depression
vosalidng from hee compensable back indjury.

ett's compensable bagk injury ogeuvred on March 1, 1996
while wmxhlng an g cngbtodian for the Missonla County Pnbllc
Scehools. ey vtooating doctor, Dr. Sable, found her to be at
madimng eedical dnprovaement (MMI) dn Jmuq 1996. she was
puramanontly resteleted to sedentary to light-duty work.

Afver Miell sggravated her back while attempling modified
(‘"lnt'h.bI Do Gable pooscribed varions medications to address her
nnxd.al by ang deproessian, which were acceptad by the insurer.

Page 3 - BRIGS OF J.H. KELLY, LLC
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Yoo Septenbar 1996, the claim was cloged with a 26% PPD
award. Hietr did not work [urthex, and the School District
taomingted ler cweployrent effective January 3, 1997. Hiett began
veceiving focinl sceurity disability bencefits, and submitted her
application fur ratirement to the Public Employee’s Retirement
Syslien.

To the moantine, the parties were engaged in a dispute over
Fiett s onbitlesen: to PPD and rohabilitation benefits. A
sothleneut ageganent reached in Seprember 1997 paid Hiett
$27,9340 and cloged rehabilitation benefits, but reserved
“Euriher medical bod hospital bencEits.” At no time was Hiett or
her attormey advised that continued paynent for medications was
coltdngent on fiatt's obtaining employnent.

Thae inguver pald for Hiett’'s pailn medication from May 1996

Lo January 1999, Jt paid for her anti-deprossants from August
1996 to Jdamuary 1999, when a new clalns adjuster took over her
Fille and coneluaded these nedications constituted “secondary
medleal asouvicaes.” Payment was discontinued because she was not
welking. Hioth was not notitied of this until the fall of 1999
wheen #ho attomptod to vefill one of the prescriptions and was

| Lald Bhoro was a 51,600 hill outstanding with the pharmacist.

| : Ehar wao then told that no insurance payment had beon made for

| TGN wanrhhng

After mediakdon, the insurer did agree to pay for Hiett’s
paat prascyiptiong, however, it contested its obligation to pay
for Durthey wodidations becnuse she was not working. After
Wieth’s doctor issaed an opilnion that her wedications were
erseatdal to har wall-being and would #llow her to work (at that
tame abho was working for a retirement facility from May-November
2000), the insurer zgreed to pay for the medication for as long
a8 sha worked,

Boeme presoription bllls rewained unpaid as of December 31,
2000 pnd another madiation was yequested. By this time Hiett had
gquit her job with the retirement facllity (after being
hospitaliged for devg withdrawal from the medications she had
Leron Laklog). As a result, the parties c¢ould not reach agreement
regavding her ontdtlemont to further payments of prescriptions.

The insucor madntalned its posivion that such benefits woere
“eeoomoary” hinalits and would be paid only while [liett was
employvet. fiett patitioned the Workers’ Compensation Court.

rogo 4 - BEIEBY OF J.H. KELLY, LLC
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. fhe Workovs! Compensation Court "w Ruling.

Thie Workers’ Cowpensaltion Court held that Hiett, who had
voaghed waximun medical improvement in June 1996, was not
chtitioad o paywont {or her prescription drugs unless the
mesiicat ions would enable her ko return to employment and, once
gaployad, enable hor to continme workiag.

Move precisesly, the Court concluded bhat there was no
shatutoyy authorivty Lor paying Mett's prescriptions after the
virkey bhad reached modical stability unless the prescriptions
varg olcher a eosb-effective means of returning her to
ciploywant andesr Section 39-71-704(1) (L), or gqualified as
phyzieiat-ragquistod palliative or maintenance carve appropriate
.0 onable her to retury to work undov Saction 39-71-704(1)(g).*

As Ah was not contemplated that IHiett would return to
cemploywent, the Court deanled her claiwm fou payment of her
prosuripltion drugs.

. The Suprepe Court's Decision.

e Suprone Court reversed.?® The Court first noted the
digiinetdon belwsan “primary wnedical services” and “secondary
nadical sowvvican v

The foteyr aro dafined ass

"tregtaont pregseribed by a treating physician, for
conditions resulting from the injury, nescessary for
achieving medical stability.” Scetion 39-71-116(25),
MM

She Latter are doefined as:

“Lhote modlea) services or appliances that are
mangldoraed not medically necessary for medical
chabilicy, The serviees and appllapces include but are
oot Limited to spas or hot tubpasa, work hardening,
physical rosgoration programs and other vestoration

SIA R YPINA = NN e v e e et = quh v

b bmpact of Hiokt on Subsoction (1)(g) is not identified as
cove: of tho “throshold issucs.”

Fophuy Court ddd affirm Lhat portion of the Court’s conclusion
thal Hiebht wasg apcitled to a penalty with respect to benefits
they Inmnger hwl agreasd to pay but failed to pay within a
cougonabie tinn.

Page H o« BRTEE OF J.H. KBLLY, LLC
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pragrams diasigned to address disablility and not
inpanivment, oF cquippent offered by individuals,
elinies, gronps, hospitals, or rohabilitation
Tacilitioo.” Saction 39~71-116(29)y(a), MCA.

: The: Counrte thoa congideved whethar “macdical stabilily” was
synonyisous wibth maxipwe madical improvement, as the Workers'
Compeagation Conrt had concluded. The Court disagreed with the

‘ Vierkors' Componsation Court’s conclusion that “because liett has

| , veranhed HNT she du pot entitled to prescription banefits abgent

K o ratuen o amployment . ”

Tho Court agoneludaed that “achieving madical stability,” asw
| mwaged An Soctions ium71m116(23) and 39..71-704(1)(£), should not
ha narrowly consitrupd as asynonymous witly maximum medical
iwprevennnt, as Lhe Workers’ Cospensation Court did. Rather, in
ooider o avrive ab what 1t felt was a reasonable result gerving
Lhe purposes for which the Aot was intended,

Aow ko ingerpret the phrase ‘achieving’ medical
M.H‘uﬂﬁy uml ‘achieved’ padical stability as used in
' IR T LRI (ABY and 39-71-704(L) (), MCA (19953), to mean
(AT mz,.n,\az,mrz.,:«,ut of wmpdical stability. Given this
| Intevproetation, a claimant is enticled to such
i ‘primary nadical secrvices’ as are necessary to permit
| fulin to merain pedical stability.” (Court’s emphasis).
i .
|
\

| Apcordingly, the Court held, ¥+ + % wo conclude that
| Hievt is entiblod Lo receive payment Loy Lhose prescription
danign nacessaryy for her to sugtain madical stabilivy.”

In dts opluion, the Court specifically noted that it was
| “aiandful® of Lhe dcel’s references to “maintonance” and
N pralliative” cace found in gubscetion (1) (f), but found “no
Lahgion or 1L1uumnmilahility belweon the conaclusion we reach
hesrag” anel the Aet's references, The Court explained:

bR Cgintananee cave’ is defined as treatwent
davignad to provide ‘the ophtimam sbate of health...’
palliavive nase’ is defined in terms of treatment
dagiynod Lo raduce or ¢ase syaptons., ' These
aategorices of aare come into play only afker one has
Caclinventt medleal skabilily as we interpret the
phrass hare. More to the pepint, the ablility to avoid a

. relapgae through proper primary care is not the

[ Cadilloc of treatmenls-dt 1s not en ‘optimum’ state of
adfatrg, non ds it caore which will reducoe symptoms

Pages & - BEARE OF JLH. EELLY, LLC
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pelow that lovel alrveady reached with appropriate
pedioation. * * »¢ (originpl emphasis).

L lnpneton Subyectiong (1) (f) and (1)(b).

iy soaaary did not include certain aspects that were
part o the Cowrt’s apalysis but not dirsctly germane to
icw holding, ‘Those aspests, however, ay shoed liglit on the
thrashold issues involeing Hiett’s impact on Sections
(1y(F) wng (1)(b) of 39-71-704, MCA. :

Fhe Court noted that the Workers’ Compensation Court
; anslyredt suhzoections (1)(£) and (1) (b), as wall as (1) (g),
' and Peoneluded that none of thee provisions were applicable
vo Wiete s clrovantanaay, = * *n

The Court agveasd with the Workers' Compensation
Court’ s view that Lhe gtatutes “arce confusing and poorly
writtan,® and also agreed with the Workers’ Compensation
Courd's dotormination thay €echions 39-71-704(1))b), (£),
apd {¢) “do nob wpply to Hiett’s sicvuation.”

g phown above, however, the Court disagreed with the
Workoers tonponsation Court’s ultimate conclusion that
Lecanaa Hieth had reachad MMU she wag not entitled to
progeciphion bdnelits absent a return Lo enployment.

Yhe Hiskt Conrt’e actual holding was that “primary nedical
pervigos” (in Lhat case, drug wedications prescribed by her
Lreating phyoiaian) necessary for a clainant to sugtain medical
stablllty are compeasable, regardless of whather or not there
it baan a retura Lo employment,

L,

tWich that in mind, we turn to ghe threshold lssues.

1. Hes HMiott sabregated the exclusion of palliative and
palntonapes eare contained in subsection 32-71~
TOL(LY (£)7

Thie siwple apswoer is no. ¥alliative and maintenance care
. ave oonsidered different from “primary medical services,” i.e.,
b vppeatment presrsibed by a treating physician, for conditions
vesnlbing from he injury, negessary for achieving [sustaining]
wadical gtability.?  Mhis Couct recognized this difference in
it dicoussion,  As they noted, such cars comes “aftex” a

Wagn 7o BRIEY O J.U. KELLY, LI
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plaimant s oendition reachos maximum wedical improvement, even
as that termg 1 newly defined.

ehere ia @sore to it than that, however. The Hiett
Ceurt digtinguighed between those situations where a person
ackually “achieves” madical stability through a surgical
proceduye, Lov jnstance, repairing a fractured leg or a
covpal buonnl gyndrome release; in those situations, the
condition has bagome an “end” or “attainment” -- In other
words, thr condition hag resolved.

Juxtaposed against that scenario are conditions that
are cheonin and “ongoing”; ia those situations, stability
1a sohieved only il it can be gsustained. The Court used the

fal lowing oxanples:

ok ok ow 4pohieving’ a lavel of tolerable pain or a
rolatively healthy mental attitude in the face of a
ohronie condition, however, is not gsuch a discrete
fppdd.r Rathor, it s an ongoing process, Temporary
fraedom fvom pain Ls meaningless if eight hours later
jivbalearalle pain and depression have veturned.
Reavhing & lovel of tolerable physical and mental
haalth ofter o chronic injury can boe ‘achieved’ only
sl Lh caln b sustaioed.”

fhis invites the guostion, under what clrcunstances
has & perooen traly “achieved” medical stpbhility such that
v Furthor services are nscedad, versus under whai:
aitmimshances further gervices are reguirsd on an ongoing
pasis te allow for a sustalnment of medical stability. 7The
ausvcr Lo this guestion will always be a factual one,
dopided op a nane by case basis, where will always be a
olane of caoes iun which continuing medical services, such
ap pressciptiong, will continue to be paid in order to
apnbain masimus pedical improvement. There will also be
ranct 1o whigh ongoing care will not be necessary, the
condition will romnin stable without carce and the c¢laimant
wil) then be watdlled Lo seek palliative or maintenance

(SR CIN

poporgon who suftfers [rom degencrative disc discase
will often reguive anyoing care, as anti-~inflammatory
padicotions . Siwilarly, a pevson who has had a coronary
bypass oporatios may require ongoing medications
indsfinitely to saintain stability. These ace but two

exarplan,

Fage § - BRIEE O J. WYY, LLG
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Howewver, 4o usoe the Court’s examples, surgery to
ropalr a broken log or treat cacpal tunnel syndrome would
have *“digerate” vesolutions and no furkhor treatment is
geniegally reguired. Strvalns and sprains would be other
el Lo .

whoe angwar, therefore, is dependent on the facts of each
cage,  Sinee each person is differont and each situation is
difforant, it ig noeb possihle to determine, as a matter of law,
which typd of gasey will rogquire ongoing care to sustain maximumn
mdiea L dnpravesant or will resolve, entitling a claimant to
pock pelliative or maintenance care.

Ive sam, kho Supreme Court’'s decision in Hiett does not
abrogato palilative and maintenance care in all cases., In
some L4 will, sinco ongolang care will he required to
punstaln max i mabical dnprovement.

4. Has Mie#i wholly abrogated the cccondary medical

sagvices provision contnilned in subscotion 39-71-

TOA{1) W)y, or is it applivable under cortain

@ coumatanaes?

as pentloned at the outset, 39-71-704 subsecition
(1) (by, MCR, veguires that;

“{y The dnsurer shiall furnish secondoary medical
goarvices only wpon a clear demonstration of cost-
alfnetivenans of the services in returning the injured
worker Looachoal oaployment, ”

W repeat the definition of secondavy medical sexvices,
thoy conulst of:

“Lhose modical services Qv applisnces that arve
gongidered not maedically necessary for medical
stabi ity * 24 (Kxanples of sccoopdary wedical
sorviees are gpas, holk tubs, work hardening, and
veestoraticon programs, and eguipiment. )

e ausumn guasbion #2 is ralsed in light of fiett’s holding
Lhat & nlaimapl’s retarn to employment: is not a prerequisite to
abitbainipny conpeongable medical services, so long as they are
noaceEasaty to “suusvaliding” wedical stability.

‘he answer here 1s also faclh based., fTypically, one who is
vacolwing prigney medical services is not entitled to secondary

g 8 - BRIES OF J.H. KELLY, LLC




JUN-23-2005 THU 06:14 PM RONALD W ATWOOD PC FAX NO. 5035250966 P. 12/13

medicnl serviens, o those who reguinre ongoing care to sustain
mar imun medical fwprovement, then primary services will always
bo ceguired.  However, ab come point, it may ba possible to
establish thah farthor care is not ne¢ossary o sustain nmaximum
wetiaal  dwprovanent. At that point, ongoing care would not be
compensall e,

On the other hand, if ongoing care ig not necessary to
sustaln worimun pedlionl iwprovement, the further care is not
castpensabla. Phe elain can be closed. At that point, secorndary
woglloal wervices may be compensable and entitlement to such
servicos is detevsined on a case by case basis.

The sane grauvples as noted above apply here as well., The
Conrt wyoeuld not have discussed them, if the distinction between
priwary and secondary medical services no longer applied. There
are winy othey exanples., The issue 1s a factual one and will be
dacided baged upon the facts of each individual case. In some
CHBOS, nnqoan primavy care will precluwdlse provision of secondary
wmodical serviens.  Ton other cases, Jjust the opposite will occur,

Gurrys  eate @ claim be ¢losed 1 ongoldrnyg care is required

Lo wuntaln naxinom redioal improvesmont?  Maximum medical
| Jwproswcamnl do the trlgger for closure of a claim. If that
} cofdibion is pot veashad becauge ongolng carve is required to
| sgustala thet status, dogs one ever reach ik? That is up to
, aOoLhme cast.,

Lo Other Congsidorations.

ot Eelly, LILO also to raise and brief issues relating to
the propeiety of applyinyg the cownon fund doctrine to this case
whaethor votvoactive or progpoeetive effect is to be given to the
¥ighl degivion and whether Schmill lLimits the size and breath of
any oepmaon fund olass. .,

Ao it relates bo the gurrent guesiions, this decision doog
pot,. abmogate the exclusion of palliative and maintenance care;
nor dents it abrogate the secondary madical sServices provision.

Rgspoetful ly submitted this &Kﬁﬂ_duf of June, 2005.
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CEICTIELCRTE OF, SERV LG

1, Bara Turner, hereby declare and state:

1 ome over Lhe age of eighteen ycars, employed in the City
af Porttand, County of Multnowah, State of Oregon, and not a
puarty 4o the within action. My business addioss is Ronald W.
ntwood, BLC., 333 powW. Fifth Avenua, 200 Oregoa trail Building,
Portland, Quoegon, 97204,

O Juna 23, 2005, L served the within BRIEF OF J.H. KELLY,
L, on the packies in said caused by placing a true thereof
prnlocad i a sealed envalope with postage prepaid thereon in
the United States Post Office at Portland, Oreqon, addressed as
Tollows:

Workors ' Compongation Court
7.0, box 537
Herlona, MT 596240537

Mu. Sydney . MCKenno
Tornabone & oekenna PILC
818 Bast Pronkt Streoh
suite 4A

Miggouln, MU 59802

§ gnclare wder penalty of perjury that the foregoing is
true and corgeol.

LEECUIED Junn 23, 2005 at Porkland, Oregon.

SArud) uwg

mm' FURNER
Logal Assistant

PAGE 1 o CHRTLVTCATE OF GERVICE BY MATL
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Ropald W, Aonowd® Ronald WL Atwaaod, PO,

Atlorney at Taw
Sava Ve

Lsad e cars 30 Oregon Trail Building
P33 8 Tikd v,
By barviliss Pocland, QR 97204 1714
fuged emten (503) 5250901
' FAN (503) 525-0906
. :.’;h‘;7,"."‘1.",\,‘:,\‘:1"\’1‘1,\1 A1 {0 padd. e ood@ronaldsastwoou o

June 23, 2005

Verloei s ! Componsation Court
P.0. Doy BT
Helona, M1 L9634-0837

Ve Bula Mag Hielit vs. Montana Schaulé Group Insurance
Authority
WOC Mo, 20010278

Doay Ltatl:

W have opclosed the BRIGP OF J.i. RRpLLY, LLC, for your
roviaw angd conaidevakion.

ek yon fo), your time and attention to this matter.
Very Cruly yours,

ronpeh w,/ nawonn,

. a R gt
4 / w? LS SRl )
N / P Al
A
/ L, e oA s
/.‘ N togy Va {' s
Coln?,

/ W

a )
ROWRALD V. ATWODR
Tan/ el

Enologure

on wlena .y M
M

g, Bydney E. HceKenna
5. Barbara Jones




