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Mr, Justice William F. Hunt, Sr., delivered the Opinion of
the Court.

Kyle Yearout appeals the order of the Workers?
Compensation Court denying his claim for attornev’s fees, We
affirm.

The sole issuve on appeal is whether the Workers'
Compensation Court erred by refusing to assess attorney’s
fees and costs against the Btate Compeneation Insurance Fund
pursuant Lo § 39-71-611, MCA?

In 1884, Yearout was emploved by Rainbow Painting, a
Great Falls based company. At the time of his injury, he was
working at a rvadar base north of Havre. Yearout and his
foreman drove from ¢Great Falls on Monday and Thuvsday
mornings; Monday, Tuesday and Thursday evenings they staved
at on-site housing. The foreman was reimbursed by the
company for his gascline expense, and his pickup generally
had work tools in it and was used at the site.

On November 21, 1984, Yearout and his foreman had worked
an early eight hour shift in order to get back to Great Falls
for the Thanksgiving holiday weekend. About 33 miles north
nf Havre, the pickup s8lid out of control on the ire and
rolled several times. Yearout wasg severely injured. Yearout
filed a report of the accident with Rainbow, but continued to
work until his doctor told him to guit on December 21, 1984,
On December 27, 1984, he filed a claim with the State Fund.

I Btate Pund claims examiner investigated the claim and
dernied it, finding that ¥Yeavout was off duty at the time of
the accident. At that time, no information was given the

examiner that Rainbow supplied the fuel for the foreman's



pickup. The claim was denied January 28, 1985, Yearout
hired an attorney on February 4, 1985,

Discovery was conducted and depositions taken. The
matter wag scheduled for trial June 11, 1885, At the
commencement of the Thearing, Stete Fund legal counsel
announced that 1t was conceding liability, that it would pay
medical and compensgation benefits as well as a 20 percent
pﬁmalty'@urguant to § 39-71-2807, MCA, for unreasonable delay
or rvefusal Lo pay benefits. Yearout’s counsel argued that
Yearout was also entitled to attornev's fees pursusnt ko §
39-71-611, MCA, The parties briefed the issue. By order
dated August 9, 1985, Judge Reardon denied the c<¢laim for
attorney’s fees finding that the matter had not been
adiudicated, and that Cosgrove v, Industrial Indemnity Co.
{le76}, 170 Mont. 249, 552 PB,24 622, barred recovery in this
instance. This appeal followed.

It has long been the rule in Montana that attornev's
fees are not recoverable absent some special agreement
between the partiss or statutory authorization. Wilson w.
Department of Natural Resources and Conservation {Mont.
1982}, 648 P.2d 766, 3% St.Rep. 1294; Nikles v. Barnesg
{1968y, 153 Mont. 113, 4854 p.z2d 608, The statutory
authorizetion for attornev's fees claimed by appellant is
found at § 38-71-611, MCA. That section states:

In the event an insurer denies liability for a

claim for compensation or terminates compensation

benefits and the claim is later adindoed
compensable by the workers' compensation Judge or

on appeal, the insurer shall pay reasconable costs

and attorneye' fees as established by the workers’

compensation judge.

Yearout argues that he was forced to file a2 petition for

hearing and inveke the power of the Workers' Compensation

judge to award attornev's fees. State Fund argues that the



statute is clear on its face and no attorney's fees may be
awarded until the claim is "adjudged compensgable by  the
Workers' Compensation Jjudge or on appeal,”™ and in this case,
there was no adiudication ag State Fund conceded liabilitvy at
the commencement of the hearing.

In dite order denying Yearout's reguest for attorney’s
fees, the Workers' Compensation Court declared:

{Tihe claimant herein argues that but for counsel's

efforts, the defendant would not have accepted

liability. The record in this proceeding supports

that conclugion. It is clear to the Court that but

for counsel’'s gfforts the insurer would not have

pursued investigation of this claim. The necessary

depositions would not have heen taken and the
defendant's denial likely wonld have bean
unchanged. Yet, reluctantly the Court must agres

with the defendant that there has heen no

adjudication which would allow this Court to assess

an attorney fee against the insurer.

We agree with the Workers' Compensation Court,

The rules of statukory construction were discussed by
thig Court in Montane Contractors'® Assoclation v, Department
of Highways {(Mont. 1986}, 715 P.2d 1056, 43 St.Rep. 470, One
function of this Court is to construe legislation. The first
step in such construction is te look to the language used,
If the language of the statute ig clear and unambiguouve, the
gstatute speaks for itgelf and there is nothing for the Court
to constiue.

In this case, the statute authorizing attornev's fees, §
39-71-611, MCA, is clear and unambiguous. If an insurer
denies liability for a claim for compensation, the insurer is
liable for attorney's fees 1f the claim is later adiudged
compensable by the Workers' Compensation dudge. It is clear
from the language of +the =statute that there must be an

adiudication of compensability before an award of attorney's

fees is authorized,



Date

Date mm&&mn /1, /9 €L <

EDITORIAL DEPARTMENT
Waest Publishing Co., P.O. Box 3526, St. Paul, KZ mm._mm

EDITORIAL DEPARTMENT
Waest Publishing Co., P.O. Box 3526, mr vm:m,. MN 55165

Please make the following correction in the: Qu_amn in the case of;
Title: {hﬁwm‘w@ﬁ . Num:&mm.m M.x b oadT e

Please make the following correction in the opinion in ﬁm. nmm.m of:

- Title: c% Y,

Eﬁ Rptr. F N:n&

column, line

vol. .=719  Rptr, QN%.@& Lk, Page [ 20D
in mmo_ﬁoa column, M_:ms:rmnm\'ll W:VB voao%

W\E " A N]A

wmnbﬁa

should read

should read E ) mﬁﬂw.a%m{ Yoy ke
3 ¥

Signed

. - Y w.
Signed MH \W.&.,\,M.%&é, M« m

[/ ,A

Lo

The expense of making changes Is such

The expense of making changes is such that we cannoct undertake it for .
fterns of merely typographical style.

that we cannot undertake it for
iterns of merely typographical style. SR

West Publishing Co.

NiBZs

West Publishing Co, . . ORE IR -
. gz :



We addressed this issue before in Cosgrove v, Industrial
Indemnity Co, {1976}, 170 Mont. 249, wherein we stated:

Plaintiff argues that under +the rule of liberal
construction section 9%i-616 [presently § 39-71-611,
MCA] should be interpreted as requiring the pavment
of attornevs' fees when the ingurer has attempted
to circumvent the statutery provision by agreeing
to  pay compensation before there has been an
adiudication of compensability.. . .

& - )

While we must and do agree that +the Workmens'
Compensation Act should be construed liberally and
in favor of the working man, the language of the

statute must first allow BOmMe room for
construction, I+ is obvious that section 92-616
+ » » reguires that the «c¢laim be T"adijudged

compensable, by the division or on appeal" before
the insurer can be reguired to pay attorney fees,
There has been no finding or adjudication of
compensability by the Division or by the Worker's
Compensation Court in this case.

We must rule on the law as it is and not what zome
may desire it to be.

Coaqgrove, 170 Mont., 254-255.

Our reasoning in Coggrove is equally applicable te and
dispositive of this «case, and Yearout's attempts to
distinguish Cosgrove from the instant case are not
persuasive. There was no adiudication of compensability by
the Workers' Compensation Court in thig case, hence no award
of attornev's feesg iz Justified under § 3%-71-611, MCA., We
agree that there arve equitable arguments favoring payment of
attorney's fees by an insurer who denies a claim and then
accepts liability after djudicial proceedings have begun,
However, such arguments mugt bhe presented to the Legislature.
This Court must Ffollow the law as written, and no award of
attornev’s fees is Justified by § 39-7i-€1l1, MCA, under the
facts of this case.

For the foregeing reasons, we affirm the order of the

Workers' Compensation Court,



We Concur:
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Mr. Justice John C. Sheehy, dissenting:

It is merely colincidental that Justice Hunt, who authors
the maljority opinion, was the Workers® Compensaticn Judge
whose decision not to award attorneys fees was affirmed in
Cosgrove v. Industrial Indemnity Company {1976), 170 Mont.
249, 552 p.2d 622,

For my part I think we construe § 39-71-611, MCA, too
narrowly under the facts of this case. When the c¢laimant,
whose benefits had been refused by the State Fund, had to
resort to the Workers' Compensation Court for relief, he did
so under § 3%-71-~2905, MCA. Under that statute, the Workers’
Compensation Judge has exclusive Jurisdiction to make
determinations concerning disputes for workers' compensation.
When a c¢laim has been unreasonably delaved or refused by the
ingurer, either pricr to or subseguent to the issuance of an
order by the Workers' Compensation Judge, the claimant is
entitled te a penalty of 20 percent of the benefits under §
39-71-2907, MCA.

A pretrial order 1in this case was entered by the
Workers' Compensation Court, agreed to be the parties on June
11, 1985, Under Section F, entitled “"Issuves to be Determined
by the Court® the three issues listed were: (1) whether
claimant was injured within the course and scope of his
employment, (2} whether he was entitled to costs and
attorneys fees pursuant to § 3¢-~-71-611, MCA,
and (3) whether he was entitled to the 20 percent penalty
under § 39-71-2807, MCA,

On the same dey however, June 11, 1985, both counsel
appeared before the Workers' Compensation Court and there

coungel for the Btate Fund confessed to the Court that the



claim wag compensable, and that the claimant was entitled to
the 20 percent penalty for unreasconable delay. The question
of claimant's right to attorneys fees was reserved for
briefing and the further order cf the Court,

Although the Workers' Compensation Court had exclusive
jurisdiction of the claim at that point, it did not enter an
order based on the stipulated liability of the State Fund.
Since the Court had exclusive durisdiction of all the issues
under § 36-71-2905, MCA, it should of course had entered an
order making binding the stipulated liability. The claimant
in this case was entitled to a binding order from the
Workers' Compensation Court, which would have the effect of
an ajudication for the purpose of attorneyvs fees under §
39-71-611, MCA,

There is an important reason why attorneyvs fees as well
as the penalty should be exacted in this case, Under §
30-71-2908, MCA, it is provided that "the penalties and
assessments allowed against an insurer under Chapter 71 are
the exclusive penalties and assessments that can be assessed
against an insurer for disputes arising under Chapters 71."
Fere there is admission by the State Fund that it acted
unreasonably in delaying refusing benefits to the claimant.
If its actions were not in goeod faith, it is net liable for
punitive damages. Birkenbuel v, Montana State Comp. Ins.
Fund {1%€4), _ Mont. ___, 687 P.2d 700 It is the obvious
intenticn of the legislature that penalties and assessments
against the State Fund in particular are the weapons
available to the Workers' Compensation Court to ensure fair
dealing with claimants. We should interpret the penalties

and asgsessments to make the legislative intent effective.



T +herefore dissent and would award in this c¢ase

attorneys fees and costs, 1in addition to the 20 percent

penalty.




