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M r .  J u s t i c e  Wi l l i am E .  Hunt,  S r . ,  de!livered. t h e  Opini.nn o f  
khe Cour t .  

Ky1.e Yearout  a p p e a l s  t h e  o r d e r  o f  the Workers"  

CnmpensatAon Cour t  denyinq  h i s  c l a i m  f o r  a t t o r n e y ' s  f e e s ,  W e  

a r f i r m .  

The s o l e  i s s u e  on a p p e a l  ~s whether  t h e  Workers '  

Compensation Cour t  e r r e d  hy r e f u s i n g  t o  a s s e s s  a t t o r n e y ' s  

fees and costs a g a i n s t  t h e  S t a t e  Compensation I n s u r a n c e  Fund 

pursuant t o  S 39-71-611, MCAT 

I n  1984, Yeasout. was employed by  Rainbow P a i n t i n g ,  a  

G r e a t  F a l l s  based  company. A t  t h e  t i m e  of h i s  i n j u r y ,  he was 

working a t  a radar b a s e  n o r t h  o f  Havre.  Yearout  and h i s  

foreman d r o v e  from Great F a l l s  on Monday and Thursday 

mornings;  Monday, Tuesday and Thursday e v e n i n g s  t h e y  s t a y e d  

a t  o n - s i t e  hous ing .  The foreman was r e h b u r s e d  by t h e  

coxipiiny for h i s  g a s o l i n e  exptense, and  h i s  p i c k u p  g e r i e r a l i y  

had work t o o l s  i n  it and was used  a t  t h e  s i e .  

On November 2 1 ,  1 9 0 4 ,  Yenrout and h i s  foreman had worked 

an  e a r l y  e i g h t  hour  s h i f t  i n  o r d e r  t o  g e t  back  t o  G r e a t  F a l l s  

f o r  t h e  Thanksqiv ing  hol . iday weekend. About 33 m i l e s  n o r t h  

n E  Havre, t h e  p i c k u p  s l i d  o u t  o f  c o n t r o l  on t h e  i c e  and  

r o l l e d  s e v e r a l  t i m e s .  Yearout  w a s  severe1.y i n j u r e d .  Yearout  

E i i e d  a  r e p o r t  of  t h e  a c c i d e n t  w i t h  Ra inbow,  b u t  c o n t i n u e d  t o  

w o r k  u n t i l  h i s  d o c t o r  t o l d  him t o  q u i t  on December 2 1 ,  1304. 

011 December 2 7 ,  1 9 8 4 ,  he  f i l e d  a c l a i m  w i t h  t h e  Sta.l-e Fund. 

A S t a t e  Fund c l a i m s  examiner  in.crest . igated t h e  el.aim and 

d e n i e d  it:, f i .nd ing  that Yearout  was o f f  d u t y  a t  t h e  t i m e  o f  

t h e  a c c i d e n t . .  A t  Chat t i m e ,  no i n f o r m a t i o n  was gi.ven t h e  

examiner  t:hat Rainbow s u p p l i e d  t h e  f u e l  f o r  t h e  fo reman ' s  



pickup.  T h e  c l a i m  was d e n i e d  January  28, 1985. Yearout  

h i r e d  an a t t o r n e y  on F ~ h r n a s y  4 $  1985. 

Di scovery  was conducted  arid d e p o s i t i o n s  t a k e n .  The 

m a t t e r  was s c h e d u l e d  f o r  t r i a l  ,June I ' I ,  1985. A t  t h e  

cornmencement o f  I h e a r i n g ,  Strate Fund l e g a l  e o ~ ~ n s e l  

. t h a t  it was conceding  I.i.abilil:y, t h a t  i t  would pay 

medica l  and cornpensati.on b e n e f i t s  a s  w e l l  a s  a 20  p e r c e n t  

p e n a l t y  pursuant- t o  S 39-71-2907,  MCA, f o r  i l n reasonab le  d e l a y  

o r  r o ~  to pay b e n e f i t s .  Y e a r o u t ' s  counsel.  a rgued  t h a t  

Yearnut  was a l so  e n t i . t l . e d  t o  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  

3'h-71-611, MCA. The p a r t i e s  b r i e f e d  t h e  i s s u e .  By o r d e r  

d a t e d  August 9 ,  1985,  Judge  Reardon d e n i e d  t h e  c l a i m  f o r  

a t t o r n e y ' s  fees f i n d i n g  t h a t  t h e  m a t t e r  had n o t  been 

a d j u d i c a t e d ,  and t h a t  Cosgrove v .  I n d u s t r i a l  Indemni ty  Co. 

119763, 1 7 0  Mont. 2 4 9 ,  552  P.2~1 622, b a r r e d  r e c o v e r y  i n  t31i.c; 

i n s t a n c e .  T h i s  a p p e a l  fo l lowed .  

I t  h a s  long been t h e  ru1.e i n  Montana t h a t  a t t o r r : e y t s  

fees a re  n o t  r e c o v e r a b l e  a b s e n t  some s p e c i a l  agreement  

between t h e  p a r t i e s  o r  s t a t u t o r y  a u t h o r i z a t i o n .  Wilson v .  

Department of N a t u r a l  Resources  and C o n s e r v a t i o n  (Morrt . 
l Y 8 1 ? ) ,  648 P.26 766, 39 5t .Rep.  1.294; Ni.kles v .  Barnes  

(1969), 153 Mont. 1x3 ,  4 5 4  P .2d  608. The  s t a t u t o r y  

a u t h o r i z a C i o n  f o r  a t t o r n e y ' s  Fecc c l a imed  L y  a p p e l l a n t  i s  

Founcl a t  s J9-71-611, MCA. Tha t  s e c t i o n  s t a t e s :  

I n  t h e  e v e n t  an  i n s u r e r  d e n i e s  Li i rb i l . i ty  f o r  n 
c l a i m  f o r  compensa t ion  o r  t e r m i n a t e s  compensa t ion  
b e n e f i t s  and t h e  c l a i m  i s  l a t e r  ad judged 
compensable by the  w n r k e r s ' e c o m p e n s a t i o n  jud.ge o r  
on a p p e a l ,  t h e  i n s u r e r  s h a l l  pay r e a s o n a b l e  c o s t s  
and a t t o r n e y s '  f e e s  a s  e s t a b l i s h e d  by t h e  w o r k e r s "  
compensat ion judge.  

Yearout  a r g u e s  t h a t  he  was f o r c e d  t o  f i l e  a p e t i t ~ o n  f o r  

heari .ng and invoke  t h e  power of  the Workers '  Compensation 

judge t o  award a t t o r n e y ' s  f e e s .  S t a t e  Fund a r g u e s  t h a t  t h e  



statute is cl.oar on its fac:e and no attorney's fees may be 

awnrd.ed until the c1.ai.m is "adjudged conipensabie bl7 the 

Workers~onpensation judge or on appeal,"a.ad in this case, 

there was no adjudication as State Fund conceded liability at. 

the conuwncement of the hearinn. 

In its order denying Yearout's request. for attorney's 

fees, the Workers 'Compensation Court deel ared r 

[Tlhe claimant herein argues that but far counsel's 
ef fort.s , the defendant woulr3 not have accepte.d 
liability. The rerord in this proceeding supports 
that conclusion. it is clear to the Court that but 
for counsel's efforts the insurer would not have 
pursued investigation of this claim. The necessary 
depositions would not have been taken and the 
defendant's denial likely would have been 
unciianqed. Yet, sel.uctaratly the Court must agree 
with the defendant that there has been no 
adjudication which would allow this Court to assess 
an attorney fee against the insurer. 

We aqree with the Workers' Comp~nsation Court. 

'The rules of statutory construction wcxe discussed by 

this Court in Montana Contractors $Assoc iation v. Department 

of iiighways (Mont. l986), 715 P.?d 1056, 43 St.Rep. 470. One 

function of this Court is to construe legislation. The first. 

step in such construction is to look to the lanquage used.  

If the language of the  statute is clear and unambiquous, t h e  

statute speaks for itself and there is nothinq for the Court 

to construe, 

in this case, the statute authorizing att.orneyls fees, § 

7 - 6  MCA, is clear and unambiguous. if an irsures 

denies liability for a claim for compensation, the insurer is 

liable for attorney" fees if the claim is later adjudged 

ccmpensahlo by the WorkersVompensation judqe, it is clear 

From the lanquaqe of the statute that there must he an 

adjudication of compensak3i.l.iky before an award of attorney's 

fees is authorized. 





W e  a d d r e s s e d  t h i s  i s s u e  b e f o r e  i.n Cnsgrove v. I n d u s t r i a l  

Indemni ty  Cn.  ( 1 9 7 6 ) ,  170 Mont. 249, where in  w e  s t a t e d :  

P i n i n t i f f  a r g u e s  t h a t  under  t h c  r u l e  o f  l i b e r a l  
construct j .orr  s ec t i . on  92-616 [ p r e s e n t l y  rj 39-71-611, 
MCAl s h o u l d  b e  i n t e r p r e t e d  a s  r e q u i r i n g  t h e  payment 
o f  a t t o r n e y s Y e e s  when t h e  i n s u r e r  h a s  a t t e m p t e d  
(ro c i r cumven t  t h e  s t - a t u t o r y  p r o v i s i o n  by a g r e e i n g  
t o  pay compensa t ion  b e f o r e  there? h a s  been an  
a d j u d i c a t i o n  o f  compensahi Li ty. . - 

While we must  and do  a g r e e  t h a t  t h e  Workrnens' 
Compensation Act:  s h o u l d  h e  const-rued l i be ra3 l .y  and 
i n  f a v o r  of  t h e  working man, t h e  l anguage  o f  t h e  
s t a t u t e  must  f i r s t  a l l o w  souno room f o r  
c o n s t r u c t i o n .  I t  i s  o b v i o u s  t h a t  . s ec t ion  92-516 

r e q u i r e s  t h a t  t h e  c h i n  b e  "adjuclcjed 
cornpensabl.e, by t.he d i v i s i o n  o r  on appea1"beefore 
t h e  i n s u r e r  can  be  r e q u i r e d  t o  pay a t t o r n e y  f e e s .  
There  h a s  been no f i n d i n g  o r  a d j u d i c a t i o n  o f  
compensahi . l i ty  by t h e  D i v i s i o n  o r  by t h e  h 'orkerts  
Compensation Cour t  i n  t h i s  c a s e .  

W e  mus t  r u l e  on t h e  l a w  a s  it i s  and n o t  what some 
may d e s i r e  it t o  be .  

Cosgrove,  170 Mont, 254 -255 .  

Our: r e a s o n i n g  i n  -- Ccsgrove i s  eqvral.ly a p p l i c a b l e  t o  and 

d i . s p o s i t i v e  of t h i s  c a s e ,  a .  Wearout ' s  a t t e m p t s  t o  

d i s t i n q u i s h  C s r o v  from t h e  i n s t a n t  c a s e  a r e  n o t  

persuc is ive .  There. was no a d j u d i c a t i o n  of co rnpensab i l i t y  by 

t h e  W o r k e r s V o m p e n s a t i o n  Cour t  i n  t h i s  c a s e ,  hence no award 

o f  a t t o r n e y ' s  f e e s  i s  j u s t i f i e d  under  S 39-71.-611, MCA. W e  

a g r e e  that t h e r e  a r e  e f f u i t a b i e  argumerits Favor ing  payment o f  

ai:t.orriey's f e e s  by an  i n s u r e r  who d e n i e s  a c l a i m  and t h e n  

a c c e p t s  l . i a b i 1 i . t ~  a f t e r  j ud i . c i a1  p r o c e e d i n g s  have begun. 

However, such  argument.^ m i d s t  be  p r e s e n t e d  t o  t h e  L e g i s l a t u r e .  

T h i s  Cour t  must f o l l o w  t h e  I.aw a s  w r i t t e n ,  and no award o f  

a i - t n r n e y ' s  f e e s  i s  j ~ ~ s t i f i e d  by fj 39-71-631, MCA, unde r  t h e  

f a c t s  o f  t h i s  c a s e ,  

For t h e  f o r e q o i n q  r e a s o n s ,  we a f f i r m  t h e  o r d e r  o f  t h e  

Workers '  Corn e n s a t i o a  C o u r t .  



-- 
Justices 



Mr. Justice John C. Sheehy, dissenting: 

It is merely coincidental that Justice Hunt, who authors 

the majority opinion, was 'he Workers' Compensation Judge 

whose decision not to award attorneys fees was affirmed in 

Cosgrooe v. Industrial Indemnity Company (19761, 170 Mont. 

219, 552  P.2d 6 2 2 .  

k-or my part 1 think we construe 5 39-71-611 ,  MCA, too 

narrowly under the facts of this case, When the claimant, 

whose benefits had been refused by the State Fund, had to 

resort to the Workers' Compensation Court for relief, he did 

so under S 39-71-2905, MCA. Under that statute, the Workers' 

Compensation Judge has exclusive jurisdiction to make 

determinations concerning disputes for workers' compensation. 

When a claim has been unreasonably delayed or refused by the 

insurer, either prior to or subsequent to the issuance of an 

order by the Workers' Compensation Judge, the claimant is 

entitled to a penalty of 20 percent of the benefits under § 

39-71-2907, MCA. 

A pretrial order in this case was entered by the 

Workers' Compensation Court, agreed to be the parties on ,June 

11, 1985.  Under Section F, entitled "Issues to be Determined 

bly the Court" the three issues listed were: (I) whether 

c:Laimant was injured within the course and scope of his 

employment, ( 2 )  whether he was enti.tled to costs and 

attorneys fees pursuant to 5 39-71-611, MCA , 
and (3) whether he was entitled to the 20 percent penalty 

under g 39-71-2907, MCA. 

On the same day however, June 31, 1985, both counsel 

appeared before the Workers' Compensation Court and there 

counsel For the State Fund confessed to the Court that the 



claim was compensahle, and that the claimant. was entitled to 

t:he 20 percent penalty for unreasonable delay. The question 

of claimant's right to attorneys fees was reserved for 

briefing and the further order of the Court.. 

Although the Workers' Compensation Court had exclusive 

jurisdiction of the claim at that point, it did not enter an 

order based on the stipulated liability of the State Fund. 

Since the Court had exclusive. jurisdiction of all the issues 

under S 39-71-2905, MCA, it shou1.d of course had entered an 

order making bi.nding the stipulated liability. The claimant 

in this case was entitled to a binding order from the 

Workers' Conpensation Court, which would have the ef feet of 

an ajudication for the purpose of attorneys fees under § 

39-71-611, MCA. 

There is an important reason why attorneys fees as well 

as the penalty sh.ould he exacted in this case. Under § 

39-71-2905, MCA, it is provided that "the penal.t:ies and 

assessments allowed against an insurer under Chapter 71 are 

the exclusive penalties and assessments that can be assessed 

against. an insurer for disputes arising under Chapters 71." 

Here there is admission by the Statc? Fund that it acted 

unreasonab1.y in delaying refusing benefi.ts to the claimant. 

If its actions were not in good faith, it is not liable for 

punitive damages. BirkenbweI v. Montana State Comp. Ins. 

Fund (19843, -- Mont . - , 687 P.2d 700 It is the obvious 

i.ntention of the legislature that penalties and assessments 

against the State Fund. in particular are the weapons 

ai.ailahie to the Workers' Comp~nsation Court to ensure fair 

dealing with claimants. We should interpret the penalties 

and assessments to make the legislative intent effective. 



I t h e r e f o r e  d i s s e n t  and would award i n  t h i s  c a s e  

a t t o r n e y s  fees ana c o s t s ,  i.n a d d i t i o n  t o  t h e  20  percen t  

pena l ty .  


