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Justice W WIliam Leaphart delivered the Opinion of the Court.

Gary Strateneyer (Strateneyer) appeals from the June 19, 1995,
Order Ganting Motion to Dismss and Order of Dismssal of the
Ni neteenth Judicial District Court, Lincoln County, concluding that
the statute of Ilimtations barred Stratemeyer's claim that the
Workers' Conpensation Act provided Strateneyer's exclusive renedy,
and that Lincoln County, the Lincoln County Conmi ssioners, and the
Lincoln County Sheriff (collectively Lincoln County) breached no
duty owed to Strateneyer. W reverse.

We consider the follow ng issues on appeal:

1. Did the District Court err in determning that
Stratemeyer's suit was not timely filed?

2. Did the District Court err in determning that the
Workers' Conpensation Act provided Stratemeyer's exclusive renmedy?

3. Dd the District Court err in determning that the
Montana Safety Act did not apply to Stratemeyer's clain?

This is Strateneyer's second appeal to this Court arising out
of mental injuries he suffered while on duty as a deputy sheriff in
Lincoln County, Montana. Stratemeyer v. Lincoln County (19%83), 259
Mont. 147, 855 p.2d 506, cert. denied, 114 S. . 600. Strateneyer

observed a traumatic gunshot injury to a suicide victim and alleges
that he has suffered severe nental and enotional distress as a
result of Lincoln County's failure to train, counsel, and debrief
him followng the incident.

On May 4, 1990, Strateneyer, an eight-year veteran of the
Lincoln County Sheriff's Departnent, responded to a suicide call.

En route to the scene he learned that the victim a teenage girl,



was still alive. Upon arriving at the victims hone, Strateneyer
was led to the bedroom where he found a seventeen-year-old girl who
had shot herself in the head. The girl, covered in blood, was
being held in her father's arms. Strateneyer forcibly removed the
girl from her father's arnms and began adm nistering cardiopul nonary
resuscitation. When the anbulance arrived, Stratenmeyer assisted
the crew in loading the girl onto the gurney and into the
ambul ance.  Shortly after escorting the ambulance to the hospital,
Strateneyer was dispatched to the scene of another accident. Later
that evening, Stratemeyer |earned that the girl had died.

Thereafter, Strateneyer was plagued by thoughts of the girl's
suicide and his decision to tear the victim from her father's arns
during her last nonents of life. Although Strateneyer continued to
report to work, he began to experience a lack of concentration and
mental disorientation. Subsequently, Stratemeyer was diagnosed
with post-traumatic stress disorder. Since the incident,
Strateneyer has been unable to return to his job with the Lincoln
County Sheriff's Departnent.

Stratemeyer filed a workers' conpensation claim on My 25,
1990, which was denied four days |ater. After Strateneyer's
wor kers' conpensation claim was denied, he petitioned the Wrkers'
Compensation Court for a hearing regarding his wage |oss benefits
and nedical expenses. The Wrkers' Conpensation Court determ ned
that Stratemeyer did not suffer an "injury" as defined in § 39-71-
119, MCA.  However, the court determned that subsections 3(a) and

3(b) of § 39-71-119, MCA, which exclude nental stress fromthe



definition of injury were unconstitutional and violated the Equal
Protection C ause of the Mntana Constitution.

Lincoln County and its insurer appealed to this Court, and
this Court determned that § 39-71-119, MCA, does not violate the
Equal Protection Cause of the Mntana Constitution because it is
rationally related to the legitimte governnental objective of
controlling the costs of the workers' conpensation program and

providing benefits. Stratenmeyer, 855 P.2d at 510. Wi | e

Strateneyer's case was pending in this Court, Stratemeyer filed a
tort claim against Lincoln County in Mssoula County District Court
on April 30, 1993. The District Court's dismssal of Stratemeyer's
tort claimis the subject of the instant appeal.

1. Did the District Court err in determning that
Strateneyer's suit was hot timely filed?

In evaluating a Rule 12(b) (6) motion to dismss, courts are
required to construe a conplaint in the |light nost favorable to the
plaintiff. Loney v. Mlodragovich, Dale & Dye, P.C. (Mnt. 1995),
905 p.2d4 158, 160, 52 st.rRep. 1093, 1094. A conplaint should not
be dismssed unless it appears that the plaintiff is not entitled
to relief under any set of facts which could be proved in support
of the claim Lonev, 905 P.2d at 160 (citing Boreen v. Christensen

(1994), 267 Mnt. 405, 408, 884 p.2d 761, 762). The District Court

determned that although Strateneyer's conplaint was filed wthin
three years, as required by § 27-2-204, MCA, Stratemeyer had failed
to first file his admnistrative claimw th Lincoln County, as
required by § 2-Y-301, MCA, which, according to the District Court,
was a prerequisite to filing suit. Thus, the District Court
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determned that Stratemeyer's conplaint failed to state a claim
upon which relief could be granted because the admnistrative
filing prerequisite of § 2-9-301, MCA, had not been satisfied.
This determination is a conclusion of law. See Loney, 905 p.24 at
161. In reviewing a district court's conclusions of |aw, we
determ ne whether the court's interpretation of the law is correct.
Carbon County wv. Union Reserve Coal Co. (1995), 271Mont. 459, 469,
898 p.2d4 680, 686; Steer, Inc. v. Departnent of Revenue (1990), 245
Mont. 470, 474-75, 803 p.2d 601, 603-04.

Li ncol n County asserts that Strateneyer's claim should be
barred because he did not first file his claimwth Lincoln County.
Section 2-p-301, MCA, sets forth the procedure for filing clains
against the State and its political subdivisions. Lincoln County
argued that because of Strateneyer's failure to conply with § 2-9-
301, MCA, within the three-year statute of Ilimtations, he is
barred by the statute of limtations from pursuing his claim The
District Court agreed, concluding that § 2-P-301 and § 27-2-204,
MCA, barred Strateneyer's claim  Section 2-9-301, MCA provides:

(1) AIl clains against the state arising under the
provisions of parts 1 through 3 of this chapter must be

presented in witing to the department of admnistration.

(2) A conpl aint based on a claimsubject to the
provi sions of subsection (1) may not be filed in district
court unless the claimant has first presented the claim
to the department of admnistration and the department
has finally denied the claim The departnent nust grant
or deny the claimin witing within 120 days after the
claimis presented to the departnment. The failure of the
departnent to make final disposition of a claim within
120 days after it is presented to the departnent nust be
considered a final denial of the claim for purposes of
this subsection. Upon the departnent's receipt of the
claim the statute of limtations on the claimis tolled
for 120 days. The provisions of this subsection do not
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apply to clains that may be asserted under Title 25,
chapter 20, by third-party conplaint, cross-claim or
counterclaim

(3) Al clains against a political subdivision

arising under the provisions of parts 1 through 3 shall

be presented to and filed with the clerk or secretary of

the political subdivision.
Lincoln County argues that Stratemeyer's failure to present and
file his claim with the Lincoln County Clerk and Recorder wthin
the three-year statute of limtations bars his suit in district
court. Strateneyer contends that he did not pursue his tort claim

in district court until this Court's decision in Stratenever and

the United States Supreme Court's subsequent denial of his petition
for a wit of certiorari had been handed down. He argues that had
he attenpted to submt his tort claims to the county before
exhausting possible renedies under the Wrkers' Conpensation Act
his tort claims would have been dism ssed based on the exclusive
remedy rule.

Strateneyer contends that the plain | anguage of § 2-9-301,
MCA, does not require himto present his claimto the county clerk
before filing in district court. He argues that subsection (3) of
§ 2-9-301, MCA, applies and that subsection (3), unlike subsections
(1) and (2), does not require himto file with the clerk before
filing a conplaint in district court.

In construing a statute, "the office of the judge is sinply to
ascertain and declare what is in terns or in substance contained
therein, not to insert what has been omtted or to omt what has
been inserted." Section |-2-101, MCA The rules of statutory

construction require the |anguage to be construed according to its



pl ai n neani ng. G arke v. Massey (1995), 271 Mont. 412, 416, 897
P.2d 1085, 1088. If the language is clear and unambi guous, then no
further interpretation is required; we will resort to legislative
history only if the intent cannot be determned fromthe plain
wording of the statute. Cdarke, 897 p.2d at 1088. VWhere the
intention of the legislature can be determined fromthe plain
nmeani ng of the words used in a statute, the courts may not go
further and apply other neans of interpretation. Clarke, 897 p.2d
at 1088 (citing Tongue River Elec. Coop. v. Montana Power Co.
(1981), 195 Mont. 511, 515, 636 P.2d 862, 864).

Lincoln County asserts that this Court has previously
interpreted subsection (3} of § 2-9-301, MCA to require a
plaintiff to first file a claim against the entity before
proceeding in district court. See Rouse v. Anaconda- Deer Lodge
County (1991), 250 Mont. 1, 4, 817 p.2d 690, 691. However, the
| anguage in Rouse on which Lincoln County relies is dicta. In

Rouse, we were considering whether the statute of limtations set

forth in § 27-2-203, MCA, barred Rouse's clains against Anaconda-
Deer Lodge County. Rouse, 817 P.2d at 691. Rouse's conpliance
with § 2-9-301(3), MCA, was not at issue. Although we stated that
"the statutory requirements enacted by the legislature nandate a
plaintiff asserting a cause of action against a governmental entity
to first file a claimbefore that entity before filing an action in
district court,” this sentence is not related to our holding in
Rouse and it is contradicted by other |anguage in the opinion.

Rouse, 817 p.2d at 691. Later in the opinion we stated that:



~Wth respect to claims agai nst political
subdivisions, the statutes do not state that a final
disposition of the claim before a local tribunal is a
prerequisite to filing an action in district court. The
statutes also do not provide an automatic denial period
claims made against a county or political subdivision
simlar to the 120 day period for clains against the
state.

Rouse, 817 p.2d at 692. In Rouse, we recognized that the plain
| anguage of subsection (3) does not require a final disposition of
the claim or an automatic denial period for the claim vyet,
I nexplicably, we read the "first file" requirenent into the
statute. This violates the mandate of § |-2-101, MCA, and our

rules for statutory construction. See Carke, 897 p.2d at 1088.

W reject our broad statenent in Rouse which would require a
claimant to "first file™ his clamw th the political subdivision
before proceeding in district court. This statement is contrary to
both our subsequent logic in that case and the plain |anguage of
the statute. To the extent that Rouse expresses an opinion
I nconsistent with our analysis in the instant case, Rouse is
expressly overruled. W hold that although subsection (2) of § 2-
9-301, MCA, requires that a claim first be presented to the
Department of Administration, and that the department dispose of
the claimbefore a plaintiff can file a conplaint in district
court, subsection (3) of § 2-9-301, MCA contains no such
requi renent. Rather, § 2-9-301(3), MCA, nerely requires that a
claimbe filed, it does not require that it be "first presented" or
that it be acted wupon before a conpliant can be filed.
Accordingly, we determne that Stratemeyer's conplaint, which was
filed wwthin three years pursuant to § 27-2-204, MCA, is not barred
8



by his failure to first file an admnistrative claimwth the
Lincoln County Cerk pursuant to § 2-9-301(3), MCA

2. Did the District Court err in determning that the
Workers' Conpensation Act provided Strateneyer's exclusive renedy?

The exclusive renedy rule is perhaps the nost firmy
entrenched doctrine in workers' conpensation |[aw See, e.qg.,
Worknen's Conpensation Act, 1915 Mont. Laws 168; Shea v. North-
Butte Mning Co. (1919), 55 Mont. 522, 179 P. 499. The rationale
for adopting workers' conpensation legislation was to guarantee
workers with work-related injuries some form of conpensation in
exchange for relinquishing any potential tort clains against their
enpl oyers.

The enactnent of the Wirkers' Conpensation Act was essentially
a conpromse between industry and |abor--workers recei ved
guaranteed no-fault recovery, and industry was relieved of the
possibility of large and potentially uncapped recoveries in the
tort system Lews & Aark County v. Industrial Accident Bd.
(1916), 52 Mnt. 6, 8-11, 155 P. 268, 3269-70. Montana's exclusive
remedy provision, § 39-71-411, MCA, provides:

For all employments covered under the \Workers'

Compensation Act or for which an election has been nade

for coverage under this chapter, the provisions of this
chapter are exclusive. Except as provided in part 5 of
this chapter for uninsured enployers and except as
otherwise provided in the Wrkers' Conpensation Act, an
enmpl oyer is not subject to any liability whatever for the
death of or personal injury toan employee covered by the
Wor ker s' Compensation Act or for an claims for
contribution or indemity asserted by a thirdperson from
whom damages are sought on account of such injuries or
death. The Workers' Conpensation Act binds the enployee
himself, and in case of death binds his personal
representative and all persons having any right or claim
to compensation for his injury or death, as well as the

9



enpl oyer and the servants and enpl oyees of such enpl oyer

and those conducting his business during |iquidation,

bankruptcy, or insolvency. [Enphasis added.]

Lincoln County argues that Strateneyer's enploynent was
covered under the Act, thus, that the Act is his exclusive renedy.
In asserting that a covered injury is necessary before the
exclusivity provision can be applied, Stratemeyer relies on the
second sentence of § 39-71-411, MA  which provides that an
enployer is not subject to liability for the "death of or personal
injury to an enployee.” W find Lincoln County's argument to be
unpersuasi ve

The quid pro quo between enployers and enployees is central to
the Act; thus, it is axiomatic that there nust be sone possibility
of recovery by the enployee for the conpromise to hold. The scope

of immnity fromtort relates to the definition of injury under §

39-71-119, MCA. As Professor Larson observed:

If . . . the exclusiveness defense is a "part of the quid
pro quo by which the sacrifices and gains of enployees
and enpl oyers are to sone extent put in balance," it

ought ogicall¥_ to follow that the enployer should be

spared danmage liability only when conpensation liability

has actual |y been provided in its place, or, to state the

matter from the enployee's point of view, rights of

action for damages should not be deemed taken away except

where sonething of value has been put in their place
2A Arthur Larson, The Law of Worknen's Conpensation § 65.40 (perm.
ed. rev. vol. 1995).

By definition, the nental injury which Stratemeyer suffered is
excluded from coverage under the W rkers'  Conpensation Act.
Section 39-71-119(3), MCA. This is further evidenced by the policy

statenent added by the 1993 Mntana Legislature to § 39-71-105(5),
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MCA. That section declares the "public policy" of the Wrkers'
Conmpensation Act. Section 39-71-105(5), MCA, provides:

It is the intent of the legislature that stress
claims, often referred to as "nental-nmental clains" and
"ment al - physi cal claims", are not conpensable under
Montana's workers' conpensation and occupational disease
laws. The legislature recognizes that these clains are
difficult to objectively verify and that the clainms have
a potential to place an econom c burden on the workers'
conpensation and occupati onal di sease system The
legislature also recognizes that there are other states
that do not provide conpensation for various categories
of stress clains and that stress clains have presented
econom c problems for certain other jurisdictions. In
addition, not all injuries are conpensable under the
present system as is the case with repetitive injury
claims, and it is wthin the legislature's authority to
define the limts of the workers' conpensation and
occupational disease system

Thus, it is unequivocally clear that nental injuries, such as
Stratemeyer's, are beyond the scope of coverage of the Wrkers'
Conpensation Act. Accordingly, under Lincoln County's theory,
enpl oyees woul d have no possibility of recovery for nental injuries
and yet the enployer would be shielded from all potenti al
[iability. If that were the case, the quid pro quo, which is the
foundation of the exclusive renmedy rule would be elimnated. Such
a result would be contrary to the spirit and intent of the Wrkers'
Compensation Act. Cunni ngham v. Nort hwestern | nprovenent Co.
(1911), 44 Mnt. 180, 222, 119 P. 554, 566. Stratenmeyer asserts
that in light of the restrictive definition of injury in § 39-71-
119, mMca, as well as the policy statenent in § 39-71-105(5}, MCA
there is no quid pro quo for workers who suffer "nental-nental”
injuries. W agree. Absent the quid pro quo, the exclusive renedy

cannot stand, and the enployer is thus exposed to potential tort
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[iability. Errand v. Cascade Steel Rolling MIls (O. 1995), 888
P.2d 544, 552; Day v. NNO Inc. (s.D. Chio 1992), 811 F. Supp
1271, 1279.

In Day, the plaintiffs asserted tort clains against their
enpl oyer and the enployer contended that the plaintiffs had not
suffered an injury under OChio's Wrkers' Conpensation Law. Day,
811 F. Supp. at 1278. The plaintiffs argued that their injuries
did not qualify as conpensable injuries under Chio's Wrkers'
Conpensation Act. In asserting their tort clainms, the plaintiffs
argued that their enotional distress injuries did not fall wthin
the Chio Wrkers' Conpensation Act's definition of "injury." Day,
811 F. Supp. at 1279 (discussing Chio Rev. Code § 4123.01(C)). The
court noted that the Chio Act excluded * [plsychiatric conditions
except where the conditions have arisen from an injury or
occupat i onal di sease. ." Day, 811 F. Supp. at 1279 (quoting
Ohio Rev. Code § 4123.01(C)). The court determned that "if an
enpl oyee's mal ady does not fall wunder the definition of an
"injury". . . then the exclusivity provisions of workmens’
conpensation do not apply." Day, 811 F. Supp. at 1279.

The court noted that workers' conpensation clains involving
enotional distress can be classified as "nental-mental" (nental
stimlus, mental consequence), "nental-physical" (mental stinulus,
physi cal consequence), or “"physical-nental" (physical stimlus,
mental consequence). Dbay, 811 F. Supp. at 1280 (citing 1B Arthur
Larson, The Law of Workmen's Conpensation § 42.20-42.25 (perm. ed.

rev. vol. 1991). The court concluded that only "nental-mental"

12



clains are actionable in tort in Chio' s courts because OChio's
exclusive remedy rule continues to govern "nmental-physical" and
"physical -nmental" clains. Day, 811 F. Supp. at 1280 (citing
Harover v. Cty of Norwoed (Ohio Ct. App. 1988), 559 N.E.2d 1194).

The Day court opined, simlar to the Mntana Legislature in
setting forth its "public policy" statement in § 39-71-105(5), MCA
that the subjectivity, costs, and the nature of damages involved in
"mental-mental" clains led Chio's courts to reasonably determne
that workers' conpensation does not cover these clainms and, as a
result, the enployee may sue in tort. Day, 811 F. Supp. at 1281-
82. However, given the facts of the case before it, the court
concluded that the plaintiffs' clainms arose from a physical, non-
mental stinulus and, as a result, the exclusivity provisions of
Chio's Wrkers' Conpensation Law controlled. Day, 811 F. Supp. at
1280- 81.

Li kewise, in _Errand, the Oregon Suprene Court concluded that
the exclusivity provision of Oregon's Wrkers' Conpensation Act did
not shield the enployer from the enployee's tort clainms because the
enpl oyee did not suffer a "conpensable injury" as that termis

defined in the Oegon Act. Errand, 888 p.2d at 552. The Wrkers'

Conpensation Board determned that the injury suffered by the
enpl oyee was not conpensable. Thereafter, Errand brought a civil
suit against his enployer based on statutory and comon |aw tort
claims. Arguing that workers' conpensation was Errand s exclusive
remedy, the enployer noved for and was granted summary judgnent.

The Oregon Court of Appeals affirnmed stating that r"the
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exclusivity of the Act is not limted to claims that are ultimtely

determned to be conpensable."  Errand 888 p.2d at 546 (citing
Errand v. Cascade Steel Rolling MlIs, Inc. (O. C. App. 1994),
869 P.2d 358, 360. However, the Oregon Supreme Court reversed,
determning that:

In plaintiff's workers' conpensation case, it was
established that the enployer had no liability to
conpensate plaintiff under the Workers' Conpensation Law.

By providing for an enployer's freedom from "other*
[Tability [tort liability], it may be inferred from the
exclusivity provision that there nust exist, as a
predicate for that freedom some actual liability under
the Workers' Conpensation Law before the exclusivity
provision may protect the enployer from ®311 other
liability." Thus, the text of the exclusivity provision,

specifically its use of the term "liability," further
supports the conclusion that the statutory definition of
"conpensable injury" applies to ORS 656.018. [ Emphasi s
added. ]

Errand, 888 p.2d at 548. Although Oegon's W rkers' Conpensation

Act uses different termnology than ours, the wunderlying principle
of the opinion is equally applicable under our Act; nanely, that
the enployer cannot receive the benefit of the exclusive renedy
provi sion when the Act's definition of "injury" precludes any
possibility of recovery for the particular injury at issue

Section |-2-107, MCA, provides that:

Whenever the neaning of a word or phrase is defined in

any part of this code, such definition is applicable to

the same word or phrase wherever it occurs, except where

a contrary intention plainly appears.
Therefore, the definition of injury in § 39-71-411, MCA, nust be
construed consistently with the restrictive definition of injury in
§ 39-71-119, MCA.  Thus, an injury excluded by § 39-71-119, MCA

necessarily nust be excluded as an injury from the exclusive renedy
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provision of § 39-71-411, MCA.  The exclusive renedy rule applies
only if the injury suffered by the worker is covered by the Ac
Sections 39-71-119 and 39-71-411, MCA, see alsg_Day, 811 F. Supp.

at 1280 (finding that Onio's exclusive remedy rule governs mmental-
physical" and "physical-nental" claimns). For exanmple, in a
"physical -nental" claim where an enployee |loses an arm that
enpl oyee's remedy under the workers' conpensation act is exclusive
and he cannot recover in tort for enotional distress. Bgy
definition, under Mont ana' s Wor kers' Conpensat i on Act,

Stratemeyer's injury is excluded from coverage. Sections 39-71-
105(5) and 39-71-119(3) (a) - (b), MCA, Strateneyer, 855 p.2d at
508-10. Thus, under both the definition of injury in § 39-71-119,

MCA, and the statement of public policy in § 39-71-105(5), MCA it

is evident that "mental-mental® injuries were intended to be
outside the scope of coverage of the Wrkers' Conpensation Act. It
is equally evident that this exclusion defeats the quid pro quo
central to the Act. See Geat Western Sugar Co. +. District Court
(1980), 188 Munt. 1, 6, 610 p.2d4 717, 720. Stratemeyer did not
suffer an injury as defined in the Act and, therefore, the Act does
not afford him any "renmedy;" certainly not an "exclusive" renedy.

Errand, 888 p.2d at 548. The exclusion of Stratemeyer's mmental-
mental" injury leaves him wthout workers' conpensation coverage
and |ikew se renoves Lincoln County's shield from a tort claim

Thus, in keeping with the quid pro quo of the Act, we hold that
Stratemeyer is allowed to proceed in tort against his enployer.

3. Did the District Court err in determning that the
Montana Safety Act did not apply to Stratemeyer's clainf
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In reviewing a district court's conclusions of |aw, we
determ ne whether the court's interpretation of the law is correct.

Carbon County, 898 Pp.2d at 686 (citation omtted). The existence

of a duty is a legal question for the court, while breach of that
duty is a question for the jury. Ganz v. United States Cycling
Federation (Mnt. 1995), 903 p.2d 212, 215, 52 st.rRep. 1030, 1032.
The District Court determned that there was "no duty under Montana
| aw which could have been breached by Defendants” and that
Stratemeyer failed to state a claim under the Mntana Safety Act,
§§ 50-71-201 and 50-71-203, MCA. Specifically, the District Court
concl uded that:

Plaintiffs do not cite any authority which would extend

the duty inposed by the safe place to work statutes to

include alleged injuries for enotional distress which

resulted from the Plaintiff observing a traumtic

incident not caused by Defendants, and the Court

concludes that there is no such Mntana authority.

Stratemeyer contends that his claim is based on Lincoln
County's failure to train, supervise, treat and debrief him
followng the incident. According to Stratemeyer, the traumatic
nature and consequences of responding to the suicide were
foreseeable, and post-traumatic stress disorder is a comon injury
for law enforcement personnel, enmergency nedical technicians and
disaster and energency services personnel. He alleges that the
District Court interpreted the Mntana Safety Act too narrowy,
when it construed it to include only physical harm W agree.

Section 50-71-201, MCA, provides in relevant part:

Each enpl oyer shall:

(1) furnish a place of enploynent that is safe for
each of his enployees;

16



(4) do any other thing reasonablﬁ necessary to
protect the life, health, and safety of his enployees.

The plain |language of the statute does not limit its application to
only physical harm Rather, § 50-71-201(4), MCA, and § 50-71-
203(3) - (4), MCA, contain the broad duty to "do any other thing
reasonably necessary to protect the life, health, and safety of his
enpl oyees."  Although it remains a question for the finder of fact

to determne whether the enployer breached its duty in failing to
train, supervise, treat, or debrief Stratemeyer, we deterninst cre
that +he Montana Safety Act is applicable to nental as well as
physical injuries. W hold that the District Court erred in
concludingthat the Montana Safety Act does notencompass nmenta

or enotional distress type injuries.

Reversed and remanded.

Jugtice
W concur.

Chief Justice
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Justice Charles Erdmann concurring in part and dissenting in part.

I concur with the majority's holding on Issue 1, respectfully
dissent from its holding on Issue 2, and join with Chief Justice
Turnage's dissent on Issue 3. Gary Strateneyer's nental injuries
resulted from duties perforned within the scope of his enploynent
as a Lincoln County Sheriff's Deputy. See Strateneyer v. MACO
Wrkers  Corp.  Trust  (1993), 259 Mont. 147, 855 p.2d 506
(Strateneyer 1). The legislature has declared that mental injuries
are not conpensable under the Wrkers' Conpensation Act. Section
39-71-105(5), MCA

In Stratemeyer | this Court held that the exclusion of nental

injuries wthout physical manifestations was rationally related to
a legitimate governnent objective of controlling the costs of the
workers'  conpensation program Strateneyer then filed a tort
action against Lincoln County in district court, The District
Court dismssed the action on the basis that the Wrkers'

Conmpensation Act provided the exclusive remedy for Strateneyer.

The majority has now reversed this determnation and has held that
even though stratemeyer's enploynent was covered under the Act,

since his injury is not conpensable under the Act the exclusive
remedy provisions do not apply. In doing so, the Court avoids a
harsh result and if it were within this Court's province to do so,

I would certainly join the majority. However, the scope of
coverage for enployment-related injuries should remain within the
province of the legislature and its power to define and amend the

Wor kers' Conpensation Act.
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The majority correctly notes that the exclusive remedy rule is
per haps the nmost firmy entrenched doctrine in workers'
compensation law. Mntana's exclusive renedy provision provides in
part:

For al | employments. covered under the Wrkers'

Conpensation Act or for which an election has been made

for coverage under this chapter, the provisions of this

chapter are exclusive.

Section 39-71-411, MCA (enphasis added). There is no dispute that
Stratemeyer's enploynent was covered under the Act and therefore
the remedy provisions of the Act, no matter how harsh, are
excl usi ve.

| do not agree with the majority's interpretation of the
| anguage in § 39-71-411, MCA, which states that "an enployer is not
subject to any liability whatever for the death of or personal

injury to an emplovee covered by the . . . Act." (Enphasis added.)

The language is unanmbiguous and sinply states that the enployer is
not liable for injuries to its enployees covered under the Act.
The majority msinterprets the language to create an exclusivity
provision that is injury-driven, vrather than enploynent-driven.
The majority states that *[tlhe exclusive remedy rule applies only
if the injury suffered by the worker is covered by the Act." On
the contrary, under the plain |anguage of § 39-71-411, MCA the
focus should not be on the type of injury incurred but instead on
whet her the injury occurred within the scope of enploynent

The nmpjority supports it conclusion by overlaying the

definition of "injury" found in § 39-71-119, MCA onto § 39-71-411
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MCA. Such a stretch is not necessary, as the |anguage of
§ 39-71-411, MCA, standing on its own, is clear when it states that
"[flor all enploynents covered under the . . Act . . the
provisions of this chapter are exclusive."

The majority's reliance on Errand v. Cascade Steel Rolling
MIls (O. 1995), 888 P.2d 544, is not persuasive. In discussing
that case, the nmjority notes in passing that the |anguage of the
Oregon Workers' Conpensation Act differs from ours. However, |
find the difference in the statutory language to be significant.
The Oregon exclusivity provision provides that a conplying
employer's liability ®is exclusive and in place of all other

liability arising out of compensableinjuries to the subject workersg™ and
that the "rights given to a subject worker ..for compensableinjuries

under this chapter are in lieu of any renedies they mght otherw se

have for such injuries against the worker's enployer." Errand, 888

p.2d at 546-47 (quoting O. Rev. Stat. 656.018(1) and O. Rev.
Stat. 656.018(2)).

The Oregon Legislature, unlike ours, has chosen to
specifically tie its exclusivity provision to "conpensable
injuries.” Qur legislature could certainly choose to restrict
Montana's exclusivity provision to "conpensable injuries,” but has
chosen not to do so. The Mntana Wrkers' Conpensation Act is the
exclusive renmedy for all enploynents covered under the Act,

regardl ess of the nature of the injury involved.



| agree with the mpjority that the quid pro quo between
enpl oyers and enployees is central to the Act, but it is a
| egislatively created quid pro quo and, within constitutiona
limts, is defined by the |egislature.

The nmejority's rationale that the enployer is shielded from
liability only for those injuries covered under the Act essentially
rewites the language of § 39-71-411, MCA. This Court should not
assume |legislative functions by adding what the |egislature has
omtted, or by omtting what the legislature has added. Russette
v. Chi ppewa Cree Housing Auth. (1994), 265 Mnt. 90, 93-94, 074
p.2d 1217, 1219. The majority has added "covered injury" to the
exclusive renedy statute, and therefore, has inproperly assunmed a
| egislative function. | would affirm the District Court on

| ssue 2.

Justice
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Chief Justice J. A Turnage, dissenting:

| join in Justice Erdmann's dissent on |ssue 2. | also
respectfully dissent from the mgjority opinion on Issue 3.

The majority has interpreted Mntana's Safety Act as creating
a duty on the part of the defendants and respondents to take steps
to prevent psychological harmfromincidents in the workpl ace.
This interpretation stretches the Act far beyond the legitimte
purposes for which it was enacted, wth no citation to |egislative
history or case |law as support for that extension. The absence of
such citation is quite understandable, as none exists.

The Montana Safety Act was adopted in 1969. Di scussi on by
advocates and |l egislators at the hearings on the bill centered
around the need for enployers to provide enployees with safety
equi pnent such as hard hats and boots. See Mnutes of House Public
Health, Welfare and Safety Conmttee, February 4, 1969; M nutes of
Senate State Administration Conmittee, February 24, 1969. Wen the
Act was anended in 1991 to, inter alia, exclude a requirenment that
enpl oyers provide protective footwear for enployees, it was again
di scussed at legislative hearings as a safeguard requiring
enpl oyers to provide safety equi pment for enployees. See Mnutes of
House Labor and Enployment Relations Conmittee, February 21, 1991,
M nutes of Senate Labor and Enploynment Relations Conmmittee, March
12, 1991.

The cases citing the Act, too, have involved the duty to

protect from physical injury. See, €.¢., Hando v. PPG Industries,

Inc. (1989) 236 Mnt. 493, 771 p.28 956 (worker becane ill from
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paint funmes); Kenp wv. Bechtel Const. Co. (1986), 221 Mnt. 519, 720

p.2d 270 (worker injured in ditch cave-in); Cain v. Stevenson
(1985), 218 Mnt. 101, 706 p.zd 128 (worker fell on slippery cinder
bl ock "step" at exit from building under construction); Stepanek +.
Kober Const. (1981), 191 Mnt. 430, 625 P.2d 51 (worker fell from
scaffolding); Reynolds wv. Burlington N. {1980}, 190 Mont. 383, 621
P.2g 1028 (runaway railway cars struck worker); Shannon v. Howard
S. Wight Const. Co. {(1979), 181 Mnt. 269, 593 p.2d 438 (worker

fell from | adder).

Expandi ng the Montana Safety Act to require enployers to
provide training, supervision, treatnent, and debriefing to protect
workers from on-the-job psychological harm nay be a valid subject
for discussion anmong the peoples' elected representatives in
Montana's legislature. In ny view, however, it is not appropriate
for acconplishnent by judicial fiat, as the nmmjority does here. |

respectfully dissent.

p
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