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M. Justice WIlliam E.Hunt, Sr.

, delivered the Opinion of
the Court.

State Conpensation Insurance Fund appeals an order from
the Wrkers' Conpensation Court awarding claimant $7,146.09
for tenporary total benefits, 20 percent penalty on that
amount and attorney fees.

W affirm the decision of the Wrkers' Conpensation
Court.

The issues presented for our review are as follows:

1. Did the Wrkers' Conpensation Court err in awarding
temporary total disability benefits from the date of
claimant's injury, when he continued to receive an anount
equal to his preinjury salary although not actually working?

2. If entitled to such benefits, is the correct anount
properly based on conbined tenporary total benefits from both
of claimant's enployments or solely on his enploynent wth
the insured?

3. Did the Wrkers' Conpensation Court err in awarding
a penalty pursuant to § 39-71-2907, MCA?

4, nid the Wrkers' Conpensation Court err in holding
that claimant was entitled to attorney fees pursuant to §
39-71-611, MCA?

The uncontested facts are as follows:

daimant, Alan Mlender, was severely injured August 10,
1985, in Superior, Mntana, when gored by a bull. Bot h of
Ml ender's | egs sustained conpound fractures, one of which
| ater developed a bone infection. At the time of the injury,
claimant was working in a tenporary part-tinme capacity for
John Carpenter d/b/a Rocky Muntain Rodeo. H's job consisted

of tending rodeo stock for approximately two hours a day for
two days.



Since 1975, wuntil he was injured, claimnt was enployed
full-tine for Sletten Construction Conpany working as a

wor ki ng construction foreman. At the time of his injury,
claimant was earning $600 per week conputed at a rate of $15
per hour for a 40 hour work week. Claimant received this

amount regardl ess of actual hours worKked.

Ml ender received weekly Wrkers' Conpensation tenporary
total benefits of $28.33 from August 11, 1985  through
Cctober 15, 1986, based on his enployment with Rocky Mountain
Rodeo. From the date of his injury until February 15, 1986,
Sletten Construction Conmpany continued to pay clainmant $600
per week with usual state and federal tax w thholdings. The
$600 per week was discontinued on February 15, 1986, because
it becane evident that claimant would not be able to return
to work in the foreseeable future.

On April 23, 1386, MIlender submtted a letter to the
state Fund requesting benefits of $293 per week. This would
he the amount owed if his Sletten Construction wages were
also wused in the basis for conputing tenporary total
benefits. state Fund deni ed his request for an increase on
June 18, 1986. On June 26, 1986, claimant was threatened
with forclosure on his home. On Cctober 15, 1986, State Fund
agreed to pay $293 per week retroactively from February 15,
1986 and agreed that for the purpose of conputing benefits,
wages from Sletten Construction would be included in the
basi s amount.

A hearing was held to determ ne whether clainmant was
entitled to $293 per week from August 11, 1985, the date of
injury, not just from February 15, 1986, the date Sletten
di scontinued paying Mlender $600 per week.

The hearing exanmi ner concl uded, and the Workers'
Conpensation judge adopted the judgment that clainmant should
have received full benefits fromAugust 11, 1986, as well as
an award of attorney fees and a 20 percent penalty agai nst
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State Fund on the amount owed from August 11, 1985, through
February 15, 1986. From this judgnment, State Fund appeal s.

Is Mlender entitled to tenporary total benefits from
the date of his injury even though he continued to receive
$600 per week from an enployer who is not a party to this
| awsui t ?

The parties agree that Mlender's wages from two
enpl oynments, the one at Sletten Construction, and the other
for Rocky Muntain Rodeo, should be conbined for the purpose
of conmputing the basis of Mlender's benefit rate. The
injury suffered while tending rodeo stock made it inpossible
for Mlender to work at either |ob.

The general rule is that earnings from concurrent

enpl oynents may be conbi ned if the enpl oynents are

sufficiently simlar so that a disabling injury at

one  enpl oynent would necessarily disable the

enpl oyee in respect to the other enploynent.

Harmon v. State Conp. |Insurance Fund (Mont. 1986), 716 p.2d
605, 607, 43 st.Rep. 514, 516.

State Fund has agreed to nake paynents for the tine
period after Sletten  Construction di sconti nued gi ving
M| ender $600 per week. At issue is a period of sis nonths,
bet ween August 11, 1985, and February 15, 1986, when M |ender
was not able to work due to his injuries. State Fund denies
liability for those six nonths, claimng that Mlender does
not fall wunder the definition of tenporary total disability
during that time.

Section 39-71-116(19), MCA (1985), defining tenporary
total disability as:

. ..a condition resulting from an injury as
defined in this chapter that results in total |oss
of wages and exists until the injured worker is as
far restored as the permanent character of the
injuries will permt



“Wages” are defined in § 39-71~116(20), MCA (1985), asS "({tlhe
average gross earnings received by the enployee at the tine
of the injury for the wusual hours of enploynent in a
week . . . " (Enphasis added.)

In Gee v, Cartwheel Restaurant (1982), 197 Mont. 335,
642 Pp.2a 1070, this Court held that wages which were received
by an enployee from one enployer while he continued to
receive his usual nonthly salary froma concurrent enployer
were "gratuitous wages." Benefits for disabilities are based
on the usual hours of enployment of the worker. See Lave V.
School Dist. No. 2 (Mont. 1986), 713 Pr.2d 546, 43 St.Rep.
165.

Li kew se, this Court in Gee enphasized that §
39-71~116(20), MCA (1985), only covered amounts received for
usual weekly enployment. Wien no work was performed, anmounts
received were considered to be gratuitous.

From August 11, 1985, through February 15, 1.986, Sletten
Construction paid Ml ender $600 per week for no work done
because they hoped that he would return to work for them when

he recovered. Sletten's president testified that M ender
was considered a key enployee. It was worth $600 per week to
t he conpany to have himas an enpl oyee when well. On one

occasion, Sletten asked Mlender to check on a job site near
his home. Ml ender testified that he drove by the job site
two times, W thout getting out of his vehicle, and responded
back to Sletten as to the status of the construction project.
"Usual hours of enploynent” does not mean strict adherence to
actual work for every hour conpensated. Denend V. Bradford
Roofing (Mont. 1985), 710 ».28 61, 42 sSt.Rep. 1778. The
Workers' Conpensation Court did not conclude that Mlender's
quick drive by a job site two tinmes in a six nonth period
constituted act ual performance of hi s "usual weekl y
enpl oynent . " When the |lower court bases its findings and



conclusions on conflicting evidence, this Court wll not set

them aside unless clearly erroneous. It is not our function
to determne whether there is substantial credible evidence
to support contrary findings. Currey v. 10 Mnute Lube

(Mont. 1987), 736 p.2d4 113, 115, 44 St.Rep. 790, 792. W
will not disturb this decision.

Sletten's president testified further that although he
considered MIlender an enployee as long as he was being paid,
the paynents were in no way intended to be in lieu of
Workers' Conpensation Dbenefits. In this case, Sletten is not
even responsible for Mlender's benefits. On occasion, when
injured Sletten enpl oyees wer e receiving Wor ker s’
Compensation benefits, Sletten continued to pay an anount
equal to their wages as a gesture of good will and good
busi ness practi ce.

To adopt the argunment of the State Fund in this case
would be to grant a benefit to the State Fund at Mlender's
expense. Sletten did not intend to benefit State Fund by
payi ng Ml ender $600 per week for six nonths. Sletten's
paynents were gratuitous and are not a valid reason for
reducing Mlender's benefits to $28.33 per week during the
six nmonth period.

We hold that the Wrkers' Conpensation Court did not err
by concluding that paynments nmade by Sletten to MIlender from
August 11, 1985, through February 15, 1986, were not "wages."

I,

Is the anmpbunt of benefits correctly conputed from a
basis of just Mlender's enploynment with Rocky Muntain
Rodeo, or from a conbination of both enploynents?

Mlender's enploynent wth Sletten Construction was
termnated due to injuries sustained while working for Rocky
Mount ai n  Rodeo. He was unable to perform duties associated
wth his position as working foreman. As previously



discussed, it is entirely appropriate for purposes of
benefits calculation to conbine the wages of concurrent
enpl oyments when both are affected by an injury.

We hold that the Wrkers' Conpensation Court did not err
in calculating Mlender's benefits from August 11, 1985, at a
rate of $293 per week.

11,

Was a 20 percent penalty on the anmount owed between
August 11, 1985, and February 15, 1986, properly awarded?

A penalty pursuant to § 39-71-2907, MCA, is properly
awarded when an insurer unreasonably delays or refuses to pay
benefits owed. Wthhol ding or a delay of paynment nust be
unr easonabl e. Unr easonabl eness is a question of fact.
Paul sen v. Bozeman Deaconess Foundation Hospital (Mont.
1984), 673 P.2d 1281, 1283, 41 St.Rep. 62, 64. On appeal, a
finding of unreasonableness will not be overturned if
supported by substantial evidence. Coles v, Seven Eleven
Stores (Mont. 1985), 704 p.2a 1048, 1052, 42 st.Rep. 1238,
1242.

It is not this Court's job on review to determine
whet her there was substantial credible evidence to support an
opposi ng position. The State Fund refused to pay M I ender
any anount above $28.33 per week from August 11, 1985,
through Cctober 15, 1986. In Cctober, State Fund agreed to
pay Ml ender the correct amount  of  $293 per week
retroactively only from February 15, 1986, not from the date
of his injury. This substantially supports the inposition of
a penalty.

W affirm the Wrkers' Conpensation Court on the issue
of a 20 percent penalty.

I'V.
Is claimant entitled to attorney fees?
Section 39-71-611, MCA, states:



In the event an insurer denies liability for a
claim for conpensation or termnates conpensation
benefits and the claim 1is | at er adj udged
conpensable by the workers' conpensation judge or

on appeal, the insurer shall pay reasonable costs

and attorneys' fees as established by the workers'

conpensation judge.

State Fund denied liability for Mlender's claim for
benefits for the tine period between August 11, 1985, and
February 15, 1386. The Workers' Conpensation Court and this
Court have both "adjudged" that claim conpensable.

We affirm the award of reasonable attorney fees.

Affirmed on all 1ssues.

We Concur:
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Mr, Justice L. C Gulbrandson dissenting.

| respectfully dissent to the affirmance of the award
of tenporary total benefits for the period from the date of
injury to the date of termnation of claimant's enpl oynent
wth Sletten Construction Conpany, February 15, 1986.
Because | believe that award to be in error | also disagree
wth the affirmance of a twenty percent penalty and attorney
f ees.

The majority has msinterpreted this Court's holding in
Gee v, Cartwheel Restaurant, supra, by quoting "this Court
held that wages which were received by an enployee from one
enployer while he continued to receive his usual nonthly
salary from a concurrent enployer were 'gratuitous wages."'
In that case, this Court reversed the increased award of
tenporary total benefits and stated:

Applying even the nost |iberal statutory
construction favoring the claimant, to
conclude that his average gross earnings
should include wages from this job at
whi ch he is no | onger enpl oyed does not
fairly or reasonably represent wages | ost
from his usual weekl y hours of
enpl oynent . The amount of conpensation
must bear sone reasonable relation to the
| oss sustained on account of disability.

In essence, the Workers' Conpensati on
Court has determned that the claimant is
entitled to terrporar?/ total disability
benefits based upon |ost wages for two
concurrent jobs, while the evidence in no
way establishes that the clainmant was
actually concurrentl enpl oyed at the
Book Store or had suffered a loss of Book
Store wages. To hold that the clainant
shoul d recei ve benefits based upon nore
weekly hours than he has actually ever



wor ked does not represent conpensation

based upon hi s usual weekl y
hours of enploynent. (Enphasi's 1n
original.)

Gee, 642 p.2d4 at 1071, 1072. Cdaimnt Gee was found by this
Court to be enployed by one enployer at the tinme of his
injury, and the clainmant here obviously had two enployers at
the time of his injury.

In ny view the issue is whether the enployer-enployee
rel ati onship between Sletten Construction Conpany and the
claimant continued until February 15, 1986 and if it did, did
the claimant suffer a total loss of wages to be entitled to
benefits based upon two enploynents under § 39-71-116(19),
MCA (1985).

In this <case, the critical evidence regarding the
paynent of $600 per week by Sletten Construction Conpany from
the date of injury to February 15, 1986, is contained in the
depositions of the claimant and Robert Robertson, president
of Sletten Construction Conpany, and this Court is entitled
to judge the weight to be given such record testinony.

The evidence in this case is undisputed that Sletten
Construction Conpany had a corporate policy of paying
di sabl ed supervisory personnel, such as the claimant, full
wages until such tine as it was determned that the disabled
supervisor would be wunable to return to work within a
reasonable period of tinme. The <claimant had been a
supervisor wth Sletten since 1978 and, at the tinme of the
injury on his concurrent two-day job, was paid $600 per week
whet her he worked no hours a week or sixty hours a week. The
testimony is undisputed that Sletten Construction Conpany
paid the claimant his full $600 per week salary, |ess
w thholding for federal and state incone tax and for Social
Security purposes until February 15, 1986 at which time the
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corporate president nmde the decision to termnate claimnt
as an enployee. Sletten Construction Conpany further paid
workers' conpensation premuns based upon the salary paid to
claimant until February 15, 1986. The claimnt attended the
conpany Christnmas party in 1985, and readily inspected a
bridge construction site on several occasions prior to
February 15, 1986, at the request of his enployer wthout
claimng additional reinbursenent.

In ny opinion, for the majority to hold, in effect,
that the $600 weekly salary benefits were gratuitous and that
the claimant suffered a total |oss of wages from Sletten
Construction Conpany from August 10, 1985 until February 15,
1986 is unrealistic and ignores normal corporate business
practices and specifically the corporate practice of Sletten
Construction Conpany. See, Larson, Worknen's Conpensation
Law, § 51.42:

An occasional court wll say that such a
paynent is to be deened a gratuity, but
this, in the absence of special facts
indicating a charitable notive, 1S
unrealistic. In fact, 1in the case of
corporate enployers, it is doubtful that
the management has the right to give away
the ~corporation's noney as gratuities
even if it wanted to. As a matter O
corporation law, it would have to be
assunmed that the paynent was nade in
di scharge of a legal obligation, if any
such actual or potential obligation could
be found that would reasonably account
for the expenditure.

The effect of the majority decision is to award the
claimant tenporary total disability benefits which, conbined
wth the salary received from Sletten Construction Conpany,
result in a post-injury nonthly income of $3,572, far in
excess of his regular salary of $2,400. This result in ny
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judgnent, does not conply with the Gee requirenent that "the
amount of conpensation nust bear sone reasonable relation to
the loss sustained on account of disability."

| would reverse upon the basis that the award tends to
make the Workers' Conpensation system unworkable, and is not
in accord with § 39-71-116(19), MCa (1985) and the previous

hol dings of this Court.
2
A .
Justi/?é
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