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Justice Terry N. Trieweiler delivered the opinion of the Court.

On January 23, 1991, the Wrkers' Conpensation Court for the
State of Montana entered judgnment for the claimnt, Donald E.
Chapman, in which it concluded that he was permanently totally
disabled and entitled to total disability benefits. As part of
that judgnent, Richard J. Pyfer, Chapman's attorney, was awarded
attorney fees and costs in the amount of $16,927. On July 23,
1992, the State Conpensation Mitual |nsurance Fund, which was
responsi ble for those benefits, fees, and costs, filed a petition
for emergency hearing in the Wrkers' Conpensation Court in which
it sought an order termnating Chapman's benefits and requiring
rei nbursenent of those benefits, fees, and costs paid pursuant to
the Court's January 23, 1991, judgnent. On Septenber 1, 1993, the
Workers' Conpensation Court found that Chapman had been awarded
permanent total disability benefits based on false testinony, and
ordered that Chapman reinburse the State Fund. The Workers'
Compensation Court also ordered Pyfer to reinburse the State Fund
for his attorney fees and costs. Pyfer appeals that part of the
deci sion which orders himto reinburse the State Fund for his
attorney fees and costs. W reverse the judgment of the Wrkers'
Compensation Court.

The following issue is dispositive on appeal:

Did the Wrkers' Conpensation Court have authority to set
aside its previous judgnent and order claimant's attorney to repay

attorney fees and costs?



FACTUAL BACKGROUND

Chapman was injured during the course of his enploynent as a
| ong-haul truck driver on January 14, 1981, when he was involved in
a motor vehicle accident. He received serious injuries to his left
| eg, head, neck, and back.

Due to his injuries, Chapman received total disability
benefits from the State Fund until they were termnated on
Septenber 9, 1988.

On January 23, 1991, the Workers' Conpensation Court ordered
that Chapnman's total disability benefits be reinstated and that his
attorney fees and costs be paid, based on Chapman's testinony that
he could not work due to injuries received in the accident. By the
time of the trial which led to this appeal, the benefits paid by
the State Fund pursuant to the 1991 judgment +totalled $46,378.90.
Pyfer was paid $16,927 for attorney fees and costs.

The Workers' Conpensation Court held a hearing to consider the
State Fund's Energency Petition on Decenber 8 and 9, 1992. In
support of its emergency petition, the State Fund offered evidence
that during the tinmes Chapnman cl ainmed to have been di sabl ed he
performed the duties of a long-haul truck driver on a regular basis
and earned substantial amounts of noney. However, the State Fund
offered no evidence that Pyfer was at any time aware of Chapnan's
work activities.

In fact, in response to discovery requests from Pyfer, the
State Fund acknow edged that "it had no claim or assertion of fraud
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or conspiracy against . . . Pyfer" and that it only naned Pyfer "as
a party respondent . . . as a result of a legal question regarding
whet her he should be obligated to pay back fees which had been paid
to him for his representation of Chapman.”

In its Septenmber 1, 1993, decision, the W rkers' Conpensation
Court concluded that it had jurisdiction to entertain the State
Fund's energency petition pursuant to g§g§ 39-71-2905 and -2909, MCA;
that Chaprman is not totally disabled and was not at the time of his
previous hearing: and that the benefits previously awarded were
based on Chapman's false testinony regarding his physical condition
and enpl oynment status. As a result, Chapman was ordered to pay
back all total disability benefits retroactive to Decenber 1988
when the evidence established he had returned to work. Pyfer was
ordered to pay back the anounts he received for attorney fees and
costs, in spite of the court's finding that he did nothing
i nproper, and was as msled by Chapman as anyone el se.

The Court also took judicial notice that a crimnal conplaint
was filed on July 21, 1992, in which Chapman was charged with theft
of workers' conpensation benefits, in violation of § 45-6-
301(2)(b), MCA. On April 20, 1993, Chapman entered a guilty plea
pursuant to North Carolina v. Alford (1970),400 u.s. 25, 91 s. Ct. 160,

27 L. Ed. 2d 162. Chapman was sentenced to ten years at the

Montana State Prison, wth all prison tinme suspended on the



condition that he pay full restitution to the State Fund, plus an
adm nistrative fee, and a surcharge of $20.
DI SCUSSI ON

Did the Wrkers' Conpensation Court have authority to set
aside its previous judgnment, and order clainmant's attorney to repay
attorney fees and costs?

The Workers' Conpensation Court's conclusion that it had
jurisdiction to entertain the State Fund's petition was a
conclusion of law. W review conclusions of law to determne if

they are correct. Stordalen v. Riccivs Food Farm (1993), 261 Mont. 256,
258, 862 p.2d 393, 394 (citing Martelliv. Anaconda-Deer Lodge County

(1993), 258 Mount. 166, 168, 852 p,2q 579, 580).

In this case, the State Fund's petition sought an order
setting aside a judgnment that had been entered 18 nonths earlier.
In response to Pyfer's appeal, the State Fund argues that there
were two sources of the Wrkers! Conpensation Court's authority to
do so: (1) specific statutory authorization, and (2) inherent
equi tabl e powers.

As statutory authority, the State Fund sets forth
§§ 39-71-2905, -2909, -204(2) (1979), MCA, and § 25-11-102, MCA
However, we conclude for the followi ng reasons that none of the
statutes relied on provide a basis for setting aside judgments in

the Workers' Conpensation Court.



Section 39-71-2905, MCA, gives the court initial authority to
resol ve disputes between the parties regarding disability benefits.
That authority was effectively exercised by the court when it
entered judgnment for Chapman on January 23, 1991. This statute
provides no authority for setting aside a judgment entered by the
court beyond whatever time period is provided for in the court's
rules or other rules of procedure that may be applicable.

Section 39-71-2909, MCA, upon which the Wrkers' Conpensation
Court primarily relied, gives the court continuing authority to
"review, dimnish or increase" an award of benefits based upon a
finding that the "disability of the claimnt has changed.” Here,
there was no allegation that the disability of the claimnt had
changed. In fact, the State Fund all eged, and the court
specifically found, that Chapman's condition had not changed but
t hat: "Donald E. Chapman is not permanently totally
di sabled and was not permanently totally disabled as defined by
statute at the time of his initial hearing. " (Wrkers
Compensation Court Conclusion of Law No. 2.)

Section 39-71-2909, MCA, is a "change in condition" statute,

and serves a limted purpose as set forth in Larson's, Workmants

Compensation Law § 81.32(a) where the author states:

In a change-of-condition reopening proceeding, the issue
before the Board is sharply restricted to the question of
extent of inprovenent or worsening of the injury on which
the original award was based. |If the original award held
that there was no connection between the accident and
claimant's permanent disability, there is nothing to
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reopen, and claimant cannot retry the issue of
wor k- connection through the device of a reopening
petition. Conversely, when the enployee reopens to show
Increased disability, the insurance carrier cannot raise

the basic issue of liability. In short, no matter who
brings the reopening proceeding, neither party can raise
original issues such as work-connection, enployee or

enpl oyer status, occurrence of a conpensable accident,
and degree of disability atthe time of the first award.

(Emphasi s added.)

Section 39-71-204, Mca, had been anended by the time of this
trial, and in its present form clearly applies only to the
authority of the Department of Labor and Industry. However, the
State Fund argues that § 39-71-204, Mca, is substantive, rather
than procedural, and therefore, pursuant to Buckmanv. Montana Deaconess

Hospital (1986), 224 Mont. 318, 321, 730 p.24 380, 382, the form of

the law in effect at the time of Chapnman's injury controls. That
woul d be § 39-71-204, MCA (1979), which provides:

(1) Except as provided in subsection (2), the division
shall have continuing jurisdiction over all its orders,
decisions, and awards and may, at any tine, upon notice,
and after opportunity to be heard is given to the parties
in interest, rescind, alter, or anend any such order,
decision, or award made by it upon good cause appearing

t herefor.
(2) The division or the workers' con‘pensatlondudge
shal | not have power to rescind, alter anend any

final settlenent or award of conpensation nore than
4 years after the same has been approved by the division.
Rescinding, altering, or anmending a final settlenent
within the 4-year period shall be by agreement between
the claimant and the insurer. If the claimant and the
i nsurer cannot agree, the dispute shall be considered a
di spute for whic the workers' conmpensation judge has
jurisdiction to make a determination. Except as provided
in 39-71-2908, the division or the workers' conpensation
j udge shal l not have the power to rescind, alter, or



anmend any order approving a full and final conprom se
settlenent of conpensation.

(3) Any order, decision, or award rescinding,
altering, or anmending a prior order, decision, or award
shall have the same effect as original orders or awards.
However, assuming, wthout agreeing, that the State Fund's

"substantive versus procedural” argunent is correct, we conclude
that neither does the 1979 version of § 39-71-204, MCA, authorize
the Workers' Conpensation Court to set aside its judgnments over two
and one-half years after they are entered. The only direct
authority to rescind awards provided by § 39-71-204, MCA (1979), is
granted to the Division. The only reference in that statute to the
Workers' Conpensation Court is in the context of limtations on its
authority to review settlements or awards approved by the Division.
Judgnents of the Wrkers' Conpensation Court are not, and were not
at that tme, approved by the Division, and therefore, we conclude
that the statute was not applicable to the facts in this case.
Section 25-11-102, MCA, is a statutory rule of civil procedure
pertaining to newly discovered evidence which is not normally
applicable to the Wrkers' Conpensation Court. Although, as wll
be later discussed, we may, in the absence of guidance from the
Workers' Conpensation Court's own rules, look to the Rules of Givil
Procedure for guidance, we wll not pick and choose those which we
consi der. In this case, any notion to set aside the judgment based
on  newy di scovered evi dence was untinely pursuant to

Mont. R Gv. P. 60(b)(2).



Al t hough we conclude that the Wrkers! Conpensation Court had
no specific statutory authority to set aside its judgnment based on
a petition filed 18 nmonths after the judgnent was entered, we agree
t hat under some circunstances the court may have inherent equitable
power to do so. However, even the court's equitable power is not
W thout limtation and must be subject to predictable rules if the
finality of judgments is to nean anything.

Al t hough the Wbrkers' Conpensation Court is not bound by the
Rules of GCvil Procedure, we have looked to them in the past for

gui dance (see Moen v. Peter Kiewit & Sons, Co. (1982) 201 Mont. 425, 434, 655

P.2d 482, 486) and in the absence of statutory authority in the
Workers' Conpensation Act, do so on this occasion to define the
court's equitable authority to set aside judgnents.

W begin with Rule 60(b)(2) which limts notions to set aside
judgnments based on fraud to 60 days from the entry of judgnent and
the residual clause of Rule 60(b) which limts independent actions
beyond 60 days to claims that there was fraud upon the court, or
extrinsic fraud.

Extrinsic fraud affects the court itself. "We have held
repeatedly that neither perjured testimony nor false or fraudul ent
al l egations used in obtaining a judgnment constitute extrinsic

fraud."  Traders Sate Bank Of Poplar v. Mann (1993), 258 Mont. 226, 236,

852 P.2d 604, 610 (citing Brown v.Jensen (1988), 231 Nont. 340, 348,



753 P.2d 870, 875; Salwayv. Arkava (1985), 215 Mont. 135, 142, 695

P.2d 1302, 1307).

Intrinsic fraud, on the other hand, is fraud that represents
an inherent risk to an adversarial proceeding. W have held that
"intrinsic fraud upon the court, that is representations or
conceal nents nmade during the court proceedings, assuming they are
false or fraudulent, are . . . not grounds for reopening a decree

or judgment," by independent actions. Lance v. Lance (1981), 195
Mont. 176, 180, 635 P.2d 571, 574 (citing Milerv. Miller(1980), 189

Mont. 356, 365, 616 P.2d 313, 319).

In this case, the findings of the Wrkers' Conpensation Court
establ i shed, at most , intrinsic fraud, and the Workers'
Compensation Court may not set aside its own judgnent based on a
petition filed nore than 60 days after it was entered for intrinsic
fraud.

For these reasons, we conclude that the Wrkers' Conpensation
Court |acked statutory authority and equitable authority to set
aside its prior judgnent two years after it was entered.

However, contrary to the State Fund's argunent, this does not
nmean that it or any other insurers are wthout renedies in cases
involving fraud. There are both crimnal and civil renedies
available in this State to punish fraud and recover benefits which

are fraudulently obtained.
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In this case, a conplaint was filed on July 21, 1992, against
Chapman charging him with the offense of theft (comon schene), a
felony, in violation of § 45-6-301(2)(b), MCA. It was alleged that
Chapman, as part of a common scheme, purposely or know ngly
obt ai ned control by deception over funds, in excess of $300,
belonging to the State of Mntana, Di vision of \Workers'
Compensation, and purposely or know ngly used the funds in such a
manner as to deprive the owner of the property, in violation of
§ 45-6-301(2)(b), MCA. A crimnal judgment was entered pursuant to
Chapman's Alford pl ea which provided that "the defendant shall pay

full restitution plus an admnistrative handling fee . . . "

Furthernore, the State Fund could file a civil action for
fraud against Chapman to recover benefits paid if the necessary
el ements can be proven. The State Fund apparently decided not to
pursue this renedy.

Finally, the State Fund may petition the Wrkers' Conpensation
Court pursuant to § 39-71-2909, MCA, for a prospective reduction or
termnation of benefits when it can be proven that a claimnt's
disability status is no longer as it was found to be in a prior
proceedi ng.

This decision nmerely denies the State Fund a fourth renedy to
duplicate the previous renedies.

It is inportant to both enployers and enployees that when an

enpl oyee recovers benefits by msrepresenting his or her physical
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condition, the State have the tools to punish that person and
recover those benefits.

It is equally inportant that at some point in time innocent
third persons' who have provided services to injured working people
be able to rely on the finality of the Wrkers' Conpensation
Court's judgnments. Oherwise, there wll be fewer people wlling
to provide services to injured working people in the future. The
law as set forth in this opinion is an effort to strike that
bal ance.

pyfer, as the State Fund admits, is an innocent party who
should be able to rely on the finality and integrity of the court's
judgnent, so long as it was not procured by extrinsic fraud, and so
long as there is no statutory authority to set it aside.

We conclude that the Wrkers' Conpensation Court erred when it
set aside its previous judgment.

The judgnent of the Wrkers' Conpensation Court is reversed
and this case is remanded for entry of judgnent dism ssing the

State Fund's Energency Petition.
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"Although an attorney in this case, it could be the claimnt's
doctor, therapist, or rehabilitation provider in the next case.
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