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Mr. Justice Jo n C. Sheehy elivered the Opinion of the 
Court. 

This case concerns a dispute between the employer's 
insurer and the injured employee over the proper procedure to 
be pursued by the insurer to obtain pretrial discovery of 

ical information regarding the compensability of the 
injured! employees claim. 

e determine that SUC pretrial discovery of medical 
information is governed by applicable statutes and the Rules 
of the Workers' Compensation Court as herein set forth. e 
also determine that an injured employee, to sustain a right 

orkers' Compensation benefits, must wtjive any privilege 
or ciaim of confidentiality as to medical information 
relating to the compensability of his claim. 

On February 19, 1986, John G ,  Bowen, through his 
counsel, filed a petition in the Workers! Compensation Court 

ing that he had suffered an industrial injury on January 
17, 1985, in the course of his employment with Super Valu 
Stores, Inc. in Great Falls, Montana; that he had become 
totally disabled, and that he needed a lump sum award to 
assist him in retraining and rehabilitation. On February 25, 
1986, the orkers' Compensation Court set the case for trial 
during the week of June 9, 2986, an the pretrial conference 
on April 21, 1986. 

Bowen's claim is base upon kidney failure which he 
e from working ran er extreme mental ressure which 
a great amount of stress which in turn caused 

uncontrolled hypertension resulting i n  the renal failure e 
20, 1986, the attorney for Liberty Mutual wrote 

to three hospitals, nine doctors, two clinics, and one 



transplant center similar letters which included the 
following paragraphs: 

I am the attorney representing the workersf 
compensation insurer carrier against whom John 
Bowen has filed the enclosed claim for Workers' 
Compensation benefits. Please note that the form, 
as indicated in the lower left hand corner, is also 
an authorization f o r  release of medical records. 

Please copy your entire file on r. Bowen and send. 
it to me by placing it in the mail 
April I, 198 . Delete absolutely no 
your original file before making the copy of the 
file 1 have requested, Included with the copy I: 
have requested any invoice for copying costs. 

Tn the letters which were written to the doctors, the 
foregoing paragr phs were repeated, but there was also added 
in the letters to the doctors the following: 

Please answer the following questions, based on 
our examination, testing and/or treatment of 
owen so that I and my CL can understand 
he exact nature of Mr. n's condition 

associated claim for workers' compensation 
benefits. Include with your answers any bill for 
professional services provided in answering these 
questions: 

1, What is the most current diagnosis of medical 
condition o r  conditions f o r  which you have treated 
or examined 

2, Is your diagnosis based on a reasonable degree 
of medical certainty, i.e.r more proba le than not? 

3 ,  What in your opinion is the cause of the 
condition or conditions you have diagnosed? 

4, If in your opinion the claimant's work was in 
axsally related to any condition you have 

se state 11) the work you 
ing that is causally 

elated to a have diagnosed and 
2) what that causal relation is. 



5 ,  Has each condition reached a point where it 
will not improve even though Mr. Rowen may continue 
to have some symptoms resulting from the con2ition, 
including pain? 

hat are the symptoms (i.e* su 
complaints) and signs {i.e., objective findings) on 
which you relied for c?iagnosing each condition you 
have diagnosed? 

Copies of each of the foregoing noted letters were sent 
to the attorney fo r  the claimant. On arch 21, 1 9 8 6 ,  counsel 
for the claimant wrote to each of the medical providers a 
letter in which the key paragraph follows: 

You may have recently received pondence from 
opposing counsel requesting m records and 
responses to various questions. 1s our position 
that Bowen not give you authority 

est. The Montana Rules 
ontana Supreme Court 

prescribe the rules by which medical information is 
disseminated in litigation, The Rules and the 
Montana Supreme Court do not authorize the 
procedure undertaken by opposing counsel. See, 

, 6 2 3  n d  
1389, 38 St,Rep. - 280 ( 1 9 8 T ) .  We ha accordingly 
advised- opposing counsel that we ject to his 

- -- Jaap v, District Court, Mont. 

ondence to you. 

Also on March 21, 1 9 8 6 ,  Bowen's coun el wrote to the 
attorney for Liberty utual, advising that on arch 20, 1 9 8 5 ,  

Owen had undergone a kidney transplant, an further advising 
that he had instructed the treating physicians an 
care providers not to respond to the corres ondence of the 
attorney for Liberty 

rch 21, 19 utual filed 
interrogatories and requests for p ction o f  documents. On 
April I, 1 9 8 6 ,  Liberty Mutual fi a motion to vacate t 

setting an a motion to ismiss claimant's petition on 
the ground that the court lacked jurisdiction because Bowen 
was asserting his physician-patient privilege. 



At least one doctor and one clinic advised Liberty 
utual after receiving the letter from the claimant's 
attorney that they would not answer questions concerning 
Owen's condition without specific written direction from 
Bowen 0 

On April 22, 1986, the claims examiner for the 
Compensation Court entered an order vacating the trial 

ing and ruling that the matter would not appear on the 
court calendar for trial until the court received 
confirmation that every medical provider contacted by Bowen's 
counsel had received written instructions to conform to the 
rulings of the Workers' Compensa ion Court and that such 
medical recor s had been provided to defendant's counsel in 
sufficient time to prepare for trial, In the same order the 
hearings examiner denied Liberty Mutual's motion to dismiss. 

Bowen move for reconsideration of the hearinos 
examiner ' s order. The orkers' Compensation judge, after 
receiving briefs I enied reconsideration, thus keeping in 
effect both the examinerss orders vacating the trial 
denying d-ismissal of the action. This appeal followed from 

Neither side has discussed except incidentally whether 
this Court has jurisdiction to hear this appeal. Section 

I MCR, grants a right of appeal from a "finalvF 
decision of the orkers' Compensation judge to the Montana 
Supreme Cou t. An order refusing to dismiss a cause is not 
ordinarily appealable. The order vacating the trial date is 
not on its face a final or6er but the effect of the order is: 
if we were to deny jurisdiction, Bowen would. in effect give 
up his right of appeal in order to get his case tried. When 
the effect of the order is to destroy the appell-ant's right 
of appeal if be complies, the order, even though 
interlocutory, should be appealable e '' . . . finality of an 
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a . . order depen on the nature of the order rather than 
its chronology, . . I t  No thern Plains P.esource Council v. 
of Natural esources (1979), 181 Mont. 500, 515, 5534 P,2d 
297, 3 0 6 .  

The critical issue in this appeal arises from the 
procedure a opted by Liberty utual to obtain medical 
information, and the reaction of Bowen asserting a right of 
privilege against the procedure. Li utual claims that 

owen asserted the physician-patient privilege his 
action prevented the orkers' Compensation Court from 
determining his physical condition before and after the 
industrial accident and that this has the effect of removing 
his claim from the jurisdiction of the orkersP Compensation 
Court. Bo en, on the other hand, contends that discovery 
procedures in the orkers '  Compensation Court are controlled 
by the Montana Rules of Civil Procedure, particularly Rule 
3 5 ,  and that under P v.  District Court 4P4ont, 1981 
P.2d 1389, 1390, 3 8  St.Rep. 2 0, private interviews between 
counsel for one arty and possible adversary witnesses may 
not be grante 

Both parties, it a pears, have overlooked the ap 
provisions. 

First, we examine the basis for the orkers ' 
Compensation Court's decision, It is found in the order of 
the hearings examiner, which the Workers' C o  pensation Court 
refused to reconsider, that "de endant's motion o vacate the 
trial date is GRANTED on the grounds that the claimmt has 
refused to comply with the free exchange of me 
information require under Rule 24.29.14 

The portion of ule 24 .29 ,1404 ,  A . R .  relied on by the 
hearings examiner follows: 
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( 3 )  The rule of privileged co 
by the injured worker seekin 
Workers' Compensation or C? cupational Disease Acts. 

Overlooked in the order was the fact that Rule 
.I404 is a rule promu ted by the Flor 

Division and not by kers' Compensa 
Division and t e Court are separate entities. Neither has 
control of the other, and particularly their rules are 

Section 2-15-1014, stablishes the office of the 
arate and stem from different sources of authority. 

orkers' Compensation judge. It provides in part: 
(1) There is the office of orkers' Compensation 
Judge. The office is allocated to the Department 
of Administration for administrative purposes only 
as prescribed in 2-15-121, 

Under our law, when an agency is allocated to a 
department for administrative purposes the agency 
nevertheless acts indepe d e n t l y  of t epartment. Section 
2-15-121, MCA, states in part: 

(1 n agency allocate 
administrative purposes only i n  this chapter shall: 

(a) exercise its quasi-judicial, quasi- 
legislative, licensing and policy making functions 
i endently of the de artment and without 
approval or control of the department; 

e e e  

' 2 )  The department to which an agency is allocated 
for  administrative purposes only in this title 
shall: 

. . .  
(e) Print and dis inate for the agency any 
required notices, les, or orders adopted, 
amended, or repeal ~ the agency. (Emphasis 
dded, 1 
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It is clear from 2-15-121, CA, that the 
Compensation judge as an agency allocated to the Department 
of Administration or administrative purposes, nonetheless is 
completely independent of the epartment in the exercise of 
its quasi-ju icial functions. The rules adopte 

ent, in this case the Division, have no application to 
proceedings before t orkers Compensation Court. We must 

to another source fo r  rules to be ied in that court. 
That source is found in S 39-71-290 
administrative rules adopted by the earsv Compensation 
Court. 

-71-2903, MCA, provides: 
All proceedings an. fore the workers' 

ccordance with the 
the Montana 
The workers ' 

compensation j y comon law and 
statutory rules of evidence. 

in i s t r a t i ve 

As an administrative agency , the orkers' Compensation 
Court is given the authority to ado t rules of practice. In 

A, we find: 
tion to other rulem 
y law, each 

. . D  

( 2 )  Adopt rules of practice, not inconsistent 
statutory provisiGs, setting forth the nature 
requirements of alf forma1 and informal. ~ r o - ~ 1 i ~ e s  FL VUUUL 

available, inclu ing a description o€ a14 forms an 
instructions use by the agency. Emphasis added. 

Pursuant to the power of Paw veste 
ensakion ju ge in 2-4-2 

~ ~ ~ p e ~ ~ ~ " ~ i o n  cour t  as adopte rules of pr 
procedures in matters han l ed  by it, They wifk be foundl 
eginning at p onta-na Rules of Court (1987 

y )  published by The 
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orkers ' Compensation Court has dopted rules of pretrial 
discovery. They are found in Rule 2 - 5 2 . 3 2 2 ,  Depositions; 
Rule 2 . 5 2 . 3 2 3 ,  Interrogatories; Rules 2.52.324, 
Produce; Rule 2.52.325, Limiting Discovery; 
2.52.326, Sanctions Failure - to Discovery. The only 

of the Proce ural Rule of the orkers ' 
Compensation Court relating specifically to medical records 
is Rule 2.52.367 which follows: 

( 3 )  Prior to any scheduled trial, the 
ange all medical records based upon 
of the claimant. Failure to exchange 

such materials on a timely basis before trial. shall 
e its use at trial. Medical records will 
e accepted by the court as evidence if 
ted to by the arties or by the laying of 

proper foundation. 

Asi6e from the d-uties of the parties to exc ange medical 
records based upon the examinztion of the claimant found in 
ule 2 . 5 2 , 3 1 7  of the Procedu aP Rules of the 
Compensation Court, we find no state ent in any of the Rules 

' C o ~ p ~ n s ~ ~ i o n  claimant by maki g a claim 
thereby waives the physician-patient privilege. e turn, 
therefore, to the statutes adopte by the legislature to 

ey providle on this s u  
The physician-patient privile e itself is found in 

CA, which provides: 
Except as ovided in Rule 35, Montana Rules of 
Civil Proc re, a licensed physician, surgeon, or 
dentist ca I without the conse t of his patient, 
be examined ir_ a civil action as to any information 
acquire2 ir_ attending the patient which was 
necessary to nable him to prescribe or act for the 
patient 

There is no irect statement in the orkers' 
Compensation Act that a claimant w a i ~ 7 e s  he physieian-patient 
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privilege. aiver may be implied, however, from certain 
provisions of the statutes w ich follow: 

Section 39-71-604.  (I) W ere a worker is entitled 
to benefits under this chapter, the worker shall 
file with the insurer ivision all 
reasonable information nee insurer to 

ine compensability. It duty of the 
s ’  attending physician to lend a l l  neeessa 

assistance in making application for compensation 
and such proof of atters as may be required 
by the rules of t ion without charge to the 
worker. The filin forms or other documentation 
by the attending an does not constitute 
claim for compensation. 

-71-605.  henever i n  case of 
right to eo n under this chapter 

would exist in favor of any employee, h 
upon the written request of he insurer s u  
time to time to examination y a. physician 
of physicians, who shall be provided and 
such insurer, an shall likewise su 
examination from time to time by any physician or 
panel of physicians selected by the division. 

tbf e . The employee shall be entitled to have 
a physician present at any such examination .. . . 
any physician or panel of physicians ern 
the insurer or the division who shall m 
present at any such examination may be required to 
testify as to the results thereof. 

here is a furt er provision for examination 
of physicians in S 39-71-6 * )  

At the time that this matter arose in the 
ation Court, the provision of S 50-16-301 to -314 

inclusive, were in force and effect. Those statutes have 
since been repealed by the legislature (Ch. 6 3 2 ,  Laws of 
Montana ( 1 9 8 7 )  ) and the Unifor Health Care Information A c t .  

was enacte i n  their pl ce. Sections 50-16-501,  et seq. 
hile it could e argued that under former S 50-16-311 

an employer or his WorkersB Compensation insurer could 
receive reasonably necessary information from a health care 
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provider, it was equa ly clear that under former S 50-16-314, 
I confidential health information as not su 

compulsory legal process in a type of proceeding, including 
retrial or preliminary oceedings unless required by 

ules of Civil Procedure, or otherwise 

e statutes referre to have been repealed, 
it is now necessary for us to examine the situation under the 
Uniform Health Care Information Act, since its provisions 
will apply to future proceedings in this cause in the 
orkers ' Compensation Court and to other proceedings there. 

The pertinent sections of the Uniform Health Care 
Information Act are:: 

50-16-525. Disclosure & health care provider, 
Except as uthorize in 50-16-529 and 

-16-530- or as otherwise specifically provided by 
law or the Montana Rules of Civil Procedure, a 
health care provi r r  an indiv ual who assists a- 
health care prov r in the livery of health 
care, or a agent or employee of a health care 
provider m not disclose health care information 
about a patient to any other person without the 

ient's written authorization. A e made 
er a patient's written auth must 

conform to the authorization. 

. . .  
50- available 

mation may 
not be disclosed by a health care provider nlqrsuant r- 

pulsory legal process or iscovery in any 
judicial, legislative, or administrative proceeding 
unless: 

he patient is a party to the proceeding and 
has placed his physical or mental condition in 
issue;. . . 
50-16-536. ethod - of compulsory p rocess.. . . 
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( 2 )  Service of compulsory process or discovery 
requests upon a health care provider must be 
acconpanied by a itten certification, signed. by 
the person see g to obtain health c 
information or his authorized representative, 
identifying at least one subsection i S 50-16-535 
under which compulsory process or iscovery is 
being sought . . . a person may sign the 
certification only if the person reasonably 
believes that the subsection of 50-16-535 
'dentified in the certification provides an 
ppropriate basis for the use of discovery or 
compulsory process . e e 

What the legislature has given under S 50-16-536 

P-ICA, it has apparently taken away under subdivision 3:  

( 3 )  Production of heat 
50-16-535 and this section does nok in itself 
onstitute a waiver o vilege, objection, or 
efense existing ur r law or rule of 
evidence or procedure e 

It is our  duty, from the morass of statutes an 
foregoing, to distill such a contruction of the statutes and 
rules as to give effect to all, Section 1-2-101, 

The statute most cle rby authorizing Bowen's health care 
ers to give confidential health information respecting 

him to Libert utualrs attorney following his letter to 
them, without en's cor,sent, is s 50-16-535 

information, however, under the terms of that statute and $$ 

50-16-536,  CA, can be obtained only by compulsory process or 
d k s c r' r . Y o  

Clearly, the arch 2 0 ,  1 9 8 6 ,  letter from the attorney 
for Liberty utual to BOWX'S medical roviders wa 
broad, The letter demanded from each provider not just the 
information relating to the compensability of Bowen's claim, 
but copies of the ,*' without regard to relevance. 
The procedure a ed by Liberty ttorney f o r  

iscovery is not found in any of the rules of 
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practice of the orkersP Compensation Court or other 
pplicable statutes. est, shortest and cheapest 
procedure for pretrial medical iscovery is f o r  the 
respective parties to co rate in the procurement and 
exchange of relevant m a1 information rela-ting to 

sability. If such cooperation is not ossible, then, 
rkers' Compensation cases, the rules of pretrial 

iscovery a opted by the Workers' Compen~ation Court come 
into play ,  Under Rule 2.52.323, interrog tories may be 

on the adverse par on a health provider who 
is not an adverse party). Likewise, under 
motions to produce may be served upon the "adverse partb7." 
ith respec to persons not a party to the action who may 

a lso  be health care providers, the procedure to be followecl 
is to take depositions upon oral examination. Rule 2.52.322. 
In this case, subpoenas ad to the nonparty may be 
issued under Rule 2.52.331, and materials in the possession 
of the nonparty can be reached through a subpoena duces 

At a31 times, the Workers' Compensation Court may limit 

As we construe the Workers* 6s ensation statutes, the 
statutes relating to the patient-physician privilege, the 
provisions of former $$ 50-16-311 and 50-16-314, and the new 
Uniform Health Care Information Act, we determine th 

ule 2.52.32 

iscovery as provided in Rule 2.52.325. 

led to confidential health care 
dical prcvliders relating to the 

owen's attorney 
objected and raised the privilege, he was acting in 

conformance with former CA, and ne 
50-16-525, MCA. 

Under S 39-71-604, CA, Bowen in this case has a duty to 
file with the insurer and with the court all reasonable 
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information needed by the insurer an the court to determine 
compensability. Bowen has a d ty therefore through the use 
of depositions, or medical reports obtained from SUG 
care providers to carry his burden of proof of 

pensability. Such examination reports which relate to 
compensability as are in owen's possession, or in his 
attorney's possession are to be freely exchanged with the 

his counsel under Rule 2.52.317 of the Procedural 
liules of the Workers* Compensation Court. Bowen is like 
entitled to an exchange of reports from Liberty 

utual has the right to requir an examination 
own attengling hysician or physicians un 

ted by the rs' Compensation Division 
distinguished from the Workers' Com ensation Court have no 
application in the pensation Court. Since 
discovery may be necess he exchange of exhibits by 
the parties, it should be governed by the rules of practice 
opted by the orkers' Compensation Court, to which rules we 

have heretofore adverte e Anything in the declaratory ruling 
filed February 13, I 9 8 5  by the Workersa Compensation Court in 

No. 8412--728, entitled Parker v. Central Mont 
Hospital and Nursing Home (unpublished inconsistent with 
this opinion is overruled. 

er to clarify the statutes and rules, we hol 
a claimant for WorkersD Compensatio benefits waives any 
privilege of confi entiality an health care information 
which is relevant to the subject matter involved in his 
claim. If as in this case, pensation benefits 
claimant exercises his righ 8fi5 or 50-16-525, 

MCA, to prevent. witness from disclosing 
confidential health information, and subsequently application 

verse party to the Workers' Co 



Court for an orc?er autho zing such di 
Compensation Court shou authorize s 

evant to the subject involved i riding ac t ion .  It 
e a ground f o r  an object the information 

sought will be ir,a missible at the trial if the i n f o r  
sought appears reasonably calculate to lead to the discovery 

issihhe evidence, but the inform.ation obtained must he 
reasonably necessary to etermine compensability. The 
protection f o r  the claimamt in such c se from too broa 
discovery lies in the provision of Rule 2.52.317 a 

6 of the Procedural R les of the O r k e r s '  Compensation 
cision i n  Hert v. J. J. Ne 

ont. 160, 587 P.2d 11. 

no merit in the cross e effect- that 
orkers' Compensation Court has no jurisdiction of this 

cause a 

Accordingly I e reverse the order of the Workers' 
ensation Court that no fur er trial date w i l l .  

this case, an r proceedings in accordance 
with this 0 inion, costs to 

6 

, 
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